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Laura Snyder*

The 1924 U.S. Supreme Court decision Cook v. Tait is considered to
underpin the U.S. extraterritorial tax system. It is cited with statements
such as “it is settled law” that the U.S. Constitution permits the federal
government to tax the worldwide income of nonresident U.S. citizens.
But in the century since Cook was decided, both U.S. citizenship and the
U.S. tax system have developed and expanded, as have our understand-
ings of equal protection and human rights.

As compared to 1924, today many more overseas Americans are
subjected to a nationality-based extraterritorial system that severely pe-
nalizes activities required to sustain modern life. The activities include
owning a home, holding a bank account, investing and planning for re-
tirement, operating a business, holding certain jobs, and pursuing com-
munity service opportunities. Neither U.S. residents (regardless of
nationality) nor non-U.S. nationals residing overseas are subjected to
such a penalizing system.

While Cook may hold that the federal government has the power to
tax overseas Americans based upon their worldwide income, it is a myth
that Cook allows the government to tax overseas Americans under any
conditions, without any regard for the effects the policies have and in
manners that violate their Constitutional and human rights.

Cook is ripe for revisiting. The U.S. extraterritorial tax system is
unique in the world. Other countries offer examples of alternative sys-
tems that protect against tax abuse while also respecting fundamental
rights.
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INTRODUCTION

As John F. Kennedy said in his 1962 Commencement Address at
Yale University: “The great enemy of truth is very often not the lie —
deliberate, contrived and dishonest — but the myth — persistent, persua-
sive and unrealistic.”!

Kennedy continued: “Too often we hold fast to the clichés of our
forebears. We subject all facts to a prefabricated set of interpretations.
We enjoy the comfort of opinion without the discomfort of thought.”?

For over a hundred years, Americans living overseas have been the
casualties of myth after myth: about who they are, about why they live
overseas, about how they are taxed by the United States, and about the
righteousness of how the United States taxes them. The first of these
myths dates back over a hundred years; since that time the old myths
have been renewed and perpetuated while new ones have been developed
and propagated.?

1 John F. Kennedy, Commencement Address at Yale University (June 11, 1962), https://
www.jfklibrary.org/archives/other-resources/john-f-kennedy-speeches/yale-university-
19620611.

2 1

3 See generally Laura Snyder, The Criminalization of the American Emigrant, 167 TAax
Notes Fep. 2279 (June 29, 2020) (hereinafter “Criminalization”); Laura Snyder, Taxing the
American Emigrant, 74 Tax Law. 299, 304-13, 326-44 (2021) (hereinafter “Emigrant”); John
Richardson, The United States Imposes a Separate and Much More Punitive Tax on U.S. Citi-
zens Who Are Residents of Other Countries, Tax CoNNEcTIONs (Mar. 13, 2019), https:/
www.taxconnections.com/taxblog/the-united-states-imposes-a-separate-and-more-punitive-
tax-system-on-us-dual-citizens-who-live-in-their-country-of-second-citizenship/ (hereinafter
“More Punitive”); Karen Alpert, Investing with One Hand Tied Behind Your Back—An Austra-


www.taxconnections.com/taxblog/the-united-states-imposes-a-separate-and-more-punitive
www.jfklibrary.org/archives/other-resources/john-f-kennedy-speeches/yale-university
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Decided in 1924, Cook v. Tait* is considered a seminal case estab-
lishing the power of the federal government to tax overseas Americans
based upon their worldwide income.> But just how far does that power
go? That question has not been explored. Instead, in the nearly 100 years
since Cook was handed down, a myth has developed. The myth, typically
implied rather than expressly stated, is that Cook allows the federal gov-
ernment to impose any taxation upon overseas Americans regardless of
the circumstances and without any constraints.

Given how dramatically the circumstances of overseas taxation have
changed and how damaging U.S. tax and banking policies are for over-
seas Americans, it is imperative to challenge the myth of Cook v. Tait. It
is imperative to challenge the conditions under which the United States
taxes its overseas citizens.

To challenge the myth, this paper begins by (II) providing an over-
view of Cook’s historical context. This paper then describes how the con-
ditions of overseas taxation have changed during the century since Cook
was decided and how, because of these changes, the U.S. extraterritorial
tax system today violates multiple fundamental rights. This includes:
(IIT) the expansion of both the U.S. extraterritorial tax system and U.S.
citizenship, together with the judicial protection of U.S. citizenship; (IV)
the expansion of equal protection; (V) the signature and ratification by
the United States of multiple human rights instruments; and (VI) the
adoption of the Taxpayer Bill of Rights. This paper concludes with (VII)
a description of how the United States can tax persons outside the coun-
try in a manner that respects their constitutional and human rights. Ap-
pendix A contains a detailed timeline demonstrating the evolutions of
U.S. extraterritorial taxation and banking, citizenship, and equal protec-
tion policies, in parallel.

lian Perspective on United States Tax Rules for Non-Resident Citizens (Jan. 8, 2018), https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=3097931 (hereinafter “Investing with One
Hand”).

4 Cook v. Tait, 265 U.S. 47 (1924).

S See, e.g., Bernard Schneider, The End of Taxation Without End: A New Tax Regime
for U.S. Expatriates, 32 Va. Tax Rev. 1, 5 (2012) (stating, “It is settled law that the United
States has the power to impose an income tax on the basis of citizenship alone, regardless of
residence.”); Edward Zelinsky, Citizenship and Worldwide Taxation: Citizenship as an Ad-
ministrable Proxy for Domicile, 96 Towa L. Rev. 1289, 1302 (2011) (stating “It has long been
established that the U.S. Constitution permits the federal government’s worldwide taxation of
nonresident U.S. citizens”). See also William Thomas Worster, Renouncing U.S. Citizenship
Through Expatriation, in THE CONSULAR PRAcCTICE HANDBOOK 7 n.55 (Michael H. Davis, et
al., eds, 2012); William L. Dentino & Christine Manolakas, The Exit Tax: A Move in the Right
Direction, 3 WM. & Mary Bus. L. Rev. 341, 350 (2012), https://scholarship.law.wm.edu/
wmblr/vol3/iss2/3.


https://scholarship.law.wm.edu
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I. Cook’s HistoricAL CONTEXT: AN OVERVIEW

In 1924, the year Cook was handed down, the situation of overseas
Americans was considerably different as contrasted with today. This was
the case both as regards the components of the U.S. tax system as well as
who was subject to it. As a result of these differences, the consequences
of Cook for Americans overseas in 1924 were quite different from what
they are today.6

Table 1 demonstrates that in 1924, filing thresholds and exemptions
were high relative to average incomes for the time. As a result, few — as
little as 6.56% of the American population” — filed a tax return, let alone
paid any federal income tax. Further, the tax system itself was considera-
bly less complex and less penalizing, especially for overseas Americans.3
Notably, in 1924 there were none of the reporting requirements or penal-
izing taxation with respect to foreign corporations, mutual funds
(PFICS), non-U.S. retirement accounts (foreign trusts), or phantom gains
that exist today.® There were no reporting requirements for non-U.S. fi-
nancial accounts, let alone draconian penalties for failure to report.'® Nor
was there any tax penalty, exit tax, or renunciation fee in the event of
expatriation.!!

Further, as Table 2 demonstrates, in 1924 many if not most Ameri-
cans who lived outside the United States for anything more than a short
period lost their U.S. citizenship by operation of law.!? This was espe-
cially the case for naturalized U.S. citizens and women who married non-
U.S. citizens; they lost their U.S. citizenship after residing outside the
United States for either two or five years, depending upon the country
where they resided. American children born and residing outside the
United States lost their U.S. citizenship if, upon turning 18, they did not
record at a U.S. consulate their intention to reside in United States and
retain U.S. citizenship and take an oath of allegiance to the United
States.!3 In essence, in 1924 the only Americans who could reside over-
seas on a long-term basis without losing their U.S. citizenship by opera-

6 See Laura Snyder, The Unacknowledged Realities of Extraterritorial Taxation, 47 S.
Ire. Untv. L. J. 243, 256-62 (2023) (hereinafter “Unacknowledged Realities™).

7 1R.S., STATISTICS OF INCOME FROM RETURNS OF NET INCOME FOR 1924 (1926), at 4.

8 See infra Table 1.

9 Id.

10 [d.

11 Jd. For descriptions of these policies, see Richardson, supra note 3; Snyder, Criminal-
ization, supra note 3; Snyder, Emigrant, supra note 3 at 304-313, 326-344; see also Shu-Yi
Oei, The Offshore Tax Enforcement Dragnet, 67 EMory L. J. 655 (2018). As regards changes
adopted in 2017 regarding the regime for foreign corporations, see Patrick Riley Murray, Size
Matters (Even If the Treasury Insists It Doesn’t): Why Small Taxpayers Should Receive a De
Minimis Exemption from the GILTI Regime, 106 MINN. L. REv. 1625 (2022).

12 See infra Table 2.

13 4.


https://States.13
https://expatriation.11
https://report.10
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tion of law were those who: (i) were natural-born U.S. citizens, (ii) did
not naturalize in another country, and (iii) in the case of women, did not
marry a non-U.S. citizen. The many overseas Americans who did not
meet all three of these requirements lost their U.S. citizenship and thus
were no longer subject to the U.S. extraterritorial tax system.!'#

In sum, in 1924 not only was the U.S. tax system considerably less
complex and less penalizing than it is today, especially for overseas
Americans, but also it did not concern many overseas Americans because
they lost U.S. citizenship by operation of law. Today the U.S. extraterri-
torial tax system is highly complex and penalizing. It concerns all over-
seas Americans except those who take the active step to renounce U.S.
citizenship, thereby not only losing their U.S. citizenship but also incur-
ring a high renunciation fee as well as, depending upon their circum-
stances, a penalizing exit tax.!> Because of these dramatic developments,
Cook’s impact today is more far-reaching and consequential than could
have been imagined in 1924.

14 See id.

15 See Robert W. Wood, U.S. Has World’s Highest Fee to Renounce Citizenship, FORBES
(Oct. 23, 2015, 8:59 PM), https://www.forbes.com/sites/robertwood/2015/10/23/u-s-has-
worlds-highest-fee-to-renounce-citizenship/#5f214c2d47de; Robert W. Wood, Renounce U.S.,
Here’s How IRS Computes ‘Exit Tax,” Forsgs, (Feb. 27, 2017, 9:29 AM), https:/
www.forbes.com/sites/robertwood/2017/02/27/renounce-u-s-heres-how-irs-computes-exit-tax/
?sh=6af94ce7287d.


www.forbes.com/sites/robertwood/2017/02/27/renounce-u-s-heres-how-irs-computes-exit-tax
https://www.forbes.com/sites/robertwood/2015/10/23/u-s-has
https://system.14
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TABLE 1: CONTRASTING U.S. TaxaTiON IN 1924 anD 2019

1924 2019
Average annual household $2,19616 $68,70317
income
Filing thresholds Single: $5000 Single: $12,200
gross or $1000 net |Married filing jointly
Married couple:  |or Qualifying
$5000 gross or widow(er): $24,400
$2500 net!® Married filing
separately: $5
Head of household:
$18,350'°
Exemptions/Standard Single: $1000 Single or Married
deductions Head of family or |filing separately:
married couple: $12,200
$2500 Married filing jointly
Each dependent: |or Qualifying
$40020 widow(er): $24,400
Head of household:
$18,3502!
Number of households 24.351,676%2 120,756,048%3
Number of returns filed 7,369,78824 157,705,360%>
% of households filing a 30.26% 130.6%27
return®®

16 Seth Robinson, Inflation 101: What is Inflation? (Retirement Planning Part 3 of 5),
SavorLocy (Aug. 18, 2020), https://savology.com/what-is-inflation.

17 U.S. Census BUREAU, INCOME AND PoVERTY IN THE UNITED STATES: 2019 (2020),
https://www.census.gov/library/publications/2020/demo/p60-270.html.

18 Revenue Act of 1924, Pub. L. No. 68-176 § 223; 43 Stat. 253, 280; IRS, REGULATIONS
65 RELATING TO THE INCOME TAX UNDER THE REVENUE AcT oF 1924 (1924), at 134-35.

19 TR.S., Tax YEAR 2019 - 1040 anp 1040-SR INsTRUCTIONS 9 (2020); different thresh-
olds apply in the case of taxpayers over age 65. Id.

20 Revenue Act of 1924, Pub. L. No. 68-176 § 216, 43 Stat. at 272.

21 LR.S., Tax YEAR 2019 INSTRUCTIONS, supra note 21 at 6.

22 U.S. Census BUREAU, STATISTICAL ABSTRACT OF THE UNITED STATES 61 (1921),
https://www?2.census.gov/prod2/statcomp/documents/1921-02.pdf (number of households
based upon 1920 census).

23 U.S. Census Bureau, US Census 2020 QuickFacts, 2019, https://
www.falmouthma.gov/DocumentCenter/View/10510/2020-Census-Quick-Facts (number of
households, 2015-2019).

24 L.R.S., StATISTICS OF INCOME FOR 1924, supra note 7, at 116, 272.

25 L.R.S., SOI Tax Stats — Historic Table 2, https://www.irs.gov/statistics/soi-tax-stats-
historic-table-2, Cell B9 of form titled “Total File, All States” (updated Mar. 16, 2022).

26 This is calculated by dividing the number of returns filed by the number of
households.

27 Data indicates that for many U.S. households more than one income tax return is filed.
This might be explained by some households including unmarried couples or adult children,
which would require multiple returns in a single household.


https://www.irs.gov/statistics/soi-tax-stats
www.falmouthma.gov/DocumentCenter/View/10510/2020-Census-Quick-Facts
https://www2.census.gov/prod2/statcomp/documents/1921-02.pdf
https://www.census.gov/library/publications/2020/demo/p60-270.html
https://savology.com/what-is-inflation
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1924 2019
Average income per return $3,48128 $76,668%°
Lowest / highest tax bracket 2% | 46%3° 10% / 37%3!
Reporting and taxation of non- No Yes (via U.S.-person
U.S. source income of non-U.S. shareholder)3?
corporations (CFCs)
Reporting and taxation of No Yes33
retirement accounts (foreign
trusts)
Reporting and punitive taxation No Yes34
of mutual funds / passive
foreign investment companies
(PFICs)
Taxation of phantom gains No Yes3s
Reporting of non-U.S. financial No Yes3©
accounts and penalties for
failure to report
Expatriation/exit tax No Yes?’
Renunciation fee No Yes38

28 L.R.S., StATisTICS OF INCOME FOR 1924, supra note 7, at 4, Column “Average net
income per return.”

29 L.R.S., SOI Tax Stats — Historic Table 2, supra note 25, form titled “Total File, All
States,” Total adjusted gross income $ 12,090,994,318,000 [Cell B27] divided by Total num-
ber of returns 157,705,360 [Cell B9].

30 Revenue Act of 1924, Pub. L. No. 68-176 §§ 210-211, 43 Stat. at 264-67. See also
Tax Foundation, Historical U.S. Federal Individual Income Tax Rates & Brackets, 1862-2021
(Aug. 24, 2021), https://taxfoundation.org/historical-income-tax-rates-brackets/.

31 LR.S., Tax YEAR 2019 INSTRUCTIONS, supra note 21, at 104.

32 The Revenue Act of 1962 introduced Subpart F to the IRC and expanded the defini-
tion of “Controlled Foreign Corporation” (CFC) to include not just corporate shareholders of
foreign companies, but also individuals. See Appendix A, infra note 556 and accompanying
text.

33 The Revenue Act of 1962 introduced the first requirements for filing of informational
returns for foreign trusts. See Appendix A, infra notes 557-558 and accompanying text.

34 The Tax Reform Act of 1986 introduced the first PFIC rules imposing penalizing
taxation on foreign mutual funds. See Appendix A, infra notes 591-592 and accompanying
text.

35 Revenue Ruling 90-79 ruled that persons who sell their home outside the United
States are subject to tax on any “phantom income” that may result because of changes in the
value of the currency with which the home was purchased and sold as compared to the U.S.
dollar. See Appendix A, infra notes 593-597 and accompanying text.

36 The Bank Secrecy Act of 1970 introduced FBAR, and the HIRE Act of 2010 intro-
duced FATCA. See Snyder, Criminalization, supra note 3, at 2282-87; Snyder, Emigrant,
supra note 3, at 306-10. See also Appendix A, infra notes 566, 615 and accompanying text.

37 The Foreign Investors Tax Act of 1966 introduced the first expatriation tax, and the
Heroes Earnings Assistance and Relief Tax Act of 2008 introduced the first exit tax. See infra
notes 282-300 and accompanying text. See also Appendix A, infra notes 563, 606-607, 614
and accompanying text.

38 The Schedule of Fees for Consular Services issued in 2010 introduced the first fee for
the issuance of a Certificate of Loss of Nationality. See Appendix A, infra note 619 and ac-
companying text.


https://taxfoundation.org/historical-income-tax-rates-brackets
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TABLE 2: CoNTRASTING Loss oF U.S. CiTizensHIP BY OPERATION OF
Law N 1924 anp 2019

Loss of U.S.
citizenship by
operation of
law?

Categories of persons In 1924 |In 2019
1|Persons who acquire citizenship of another country by | Yes3® | No“°
naturalization
2 |Naturalized U.S. citizens who reside for more than2 | Yes*! | No*?
years in originating country
3 |Naturalized U.S. citizens who reside for more than 5 Yes*3 | No*
years in any other country (other than originating
country)
4|Women who marry a non-U.S. citizen and reside Yes* | No#6
overseas for 2 years in the country where her husband
is a citizen
5| Women who marry a non-U.S. citizen and reside Yes*? | No*®
overseas for 5 years in any other country (other than
the country where her husband in a citizen)

39 Expatriation Act of 1907, Pub. L. No. 59-193, § 2, 34 Stat. 1228, 1228-29, and later
the Immigration and Nationality Act of 1952, Pub. L. No. 82-414, § 349, 66 Stat. 163, 267-68.
See Appendix A, infra notes 525, 545 and accompanying text.

40 In 1990, the U.S. Department of State issued an information sheet entitled “Advice
about Possible Loss of U.S. Citizenship and Dual Nationality.” It confirmed the position taken
by the Supreme Court in Vance v. Terrazas (444 U.S. 252 (1980)) that dual nationality was not
a reason for expatriation. The sheet specified that there is a presumption that persons who
naturalize in another country intend to retain U.S. citizenship. HERZOG, infra note 525, at 108-
9. See also Appendix A, infra notes 598-599 and accompanying text.

41 Expatriation Act of 1907 § 2, 34 Stat. at 1228, and later the Immigration and National-
ity Act of 1952 §§ 352-54, 66 Stat. at 269-72 (specifying three years rather than two). Such a
person was presumed to have ceased being an American citizen. The presumption could be
overcome upon presentation of “satisfactory evidence” to a consular fficer. Id. See Appendix
A, infra notes 525, 545 and accompanying text.

42 In 1964 in Schneider v. Rusk, the U.S. Supreme Court ruled that the relevant provision
of the Immigration and Nationality Act of 1952 was violative of due process under the Fifth
Amendment of the Constitution. Schneider v. Rusk, 377 U.S. 163, 164, 168-69 (1964). See
infra notes 75-77 and accompanying text. See also Appendix A, infra note 560 and accompa-
nying text.

43 See supra note 41.

44 See supra note 42.

45 Married Women’s Independent Nationality Act (also referred to as the Cable Act),
Pub. L. No. 67-346, § 3, 42 Stat. 1021, 1022 (1922).

46 Immigration and Nationality Act of 1952 § 357, 66 Stat. at 272 (ending for women the
automatic loss of U.S. citizenship by reason of marriage to an alien and residence overseas).

47 See supra note 45.

48 See supra note 46.
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Loss of U.S.
citizenship by
operation of

law?
Categories of persons In 1924 |In 2019
6 | Children born outside the United States as U.S. Yes#® | No>°

citizens and residing overseas who, upon their 18th
birthday, do not record at a U.S. consulate their
intention to reside in the United States and retain U.S.
citizenship and take an oath of allegiance to the
United States

II. ExpaNsIiON OF THE TAxX SYSTEM AND OF CITIZENSHIP, AND THE
ProTECTION OF CITIZENSHIP FROM FORCED EXPATRIATION

As the overview in Part II above demonstrates, since Cook was de-
cided, both (A) the U.S. tax system and (B) U.S. citizenship have greatly
expanded. This Part analyzes their expansion in greater detail as well as
(C) the steps taken by the U.S. Supreme Court to ensure protection
against the forceable loss of U.S. citizenship.

A. Expansion of U.S. Tax System

At the time Cook was decided, the U.S. tax system bore little resem-
blance to what it is today. It was considerably simpler, as evidenced by
the length of the tax codes. The Revenue Act of 1924 was 103 pages,!
and its accompanying Regulations 65 was 163 pages,>? for a total of 266
pages. Today the Internal Revenue Code and its accompanying regula-
tions are so long it is difficult to measure their precise length; in 2012 the
National Taxpayer Advocate estimated the combined Code and Regula-
tions at approximately 4 million words, or 9,000 pages.>3

Further, how the United States taxed overseas Americans bore little
resemblance to how it does so today. In 1924 there were no information-
only reporting requirements, and thus no penalties connected with failure
to file purely informational forms. Nothing in the Revenue Act of 1924
specifically targeted non-U.S. source income with taxation more penaliz-
ing than that applied to U.S. source income. Foreign trusts were not

49 Expatriation Act of 1907 § 6, 34 Stat. at 1229.

50 After 1924, U.S. nationality law evolved to require U.S. citizen children born overseas
to live in the United States before a specified age and for a minimum number of years to retain
U.S. citizenship. All such requirements were ended in 1978. See Appendix A, infra note 578
and accompanying text.

51 Revenue Act of 1924, Pub. L. No. 68-176, 43 Stat. 253.

52 Or, including its frontmatter, 179 pages. Regulations 65, supra note 18.

53 See Joseph Bishop-Henchman, How Many Words are in the Tax Code?, Tax FOUNDA-
TION (April 15, 2014), https://taxfoundation.org/how-many-words-are-tax-code/.


https://taxfoundation.org/how-many-words-are-tax-code
https://pages.53
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taxed, and foreign corporations were taxed based only upon their U.S.
source income.>*

The transformation of the U.S. extraterritorial tax system from its
relatively benign beginnings in the early twentieth century to the expan-
sive, complex, and highly penalizing system that it is today did not hap-
pen all at once. It happened progressively over several decades,
beginning with seemingly small changes that, at the time, might have
appeared harmless to all but the most attentive. For example, when the
Kennedy Administration created the Subpart F regime in 1962,55 who
could have predicted that its evolution, most recently culminating in the
2017 Tax Cuts & Jobs Act and under the guise of the Transition Tax,>®
would have the effect of eliminating large portions of the retirement sav-
ings of Americans operating small businesses in Canada?>? When the
same Revenue Act of 1962 introduced the first informational reporting
requirements for foreign trusts,>® who could have predicted that the
evolution of the requirements would result in overseas Americans today
facing IRS-imposed penalties ranging from $10,000 to $110,000%° for
failure to meet an unclear filing deadline for a merely informational form
pertaining to their state-sponsored retirement and other investment
plans?6°

Appendix A contains a timeline detailing step-by-step how, over
more than a century, the U.S. extraterritorial tax system transformed
from relatively narrow and benign to expansive, complex, and highly
penalizing for overseas Americans.®! It did this by the progressive, delib-
erate targeting and punishing of income, investments, and financial ac-
counts that, while for U.S. residents may be “foreign,” for overseas
Americans are domestic and necessary for modern life.

54 Revenue Act of 1924 § 233(b), 43 Stat. at 283.

55 Supra note 32 and Appendix A, infra notes 556, 573 and accompanying text.

56 Appendix A, infra notes 628-629 and accompanying text. A high-profile case concern-
ing the Transition Tax is currently before the Supreme Court, Moore v. United States, No. 22-
800 (U.S.). See, e.g., Andrew Velarde, Supreme Court to Hear Transition Tax Case with Vast
Implications, 180 Tax Notes Fep. 125 (July 3, 2023).

57 PREP Podcaster, Subpart F, GILTI and the Transition Tax - Fake Income: American-
sabroad [sic] are Taxed More Punitively Than US Residents (Jan. 3, 2022), https:/
prep.podbean.com/e/subpart-f-gilti-and-the-transition-tax-fake-income-americansabroad-are-
taxed-more-punitively-than-us-residents/. See also Snyder, Emigrant, supra note 3, at 337-38.

58 See Appendix A, infra notes 557-558 and accompanying text.

59 See Shocking Behind the Scenes Story: Tax Professionals Advocating For Taxpayers
On 3520-A IRS Penalties, Tax ConNEcTIONS (Nov. 21, 2019), https://www.taxconnec-
tions.com/taxblog/shocking-behind-the-scenes-story-tax-professionals-advocating-for-taxpay-
ers-on-3520-a-irs-penalties/.

60 Such as the United Kingdom’s Individual Savings Account (ISA). See Gary Carter,
Form 3520 And Substitute Form 3520-A For Foreign Trusts And Gifts From Nonresidents,
Tax ConNecTIONS (Nov. 21, 2019), https://www.taxconnections.com/taxblog/form-3520-and-
substitute-form-3520-a-for-foreign-trusts-and-gifts-from-nonresidents/.

61 Infra notes 515-638 and accompanying text, left column “Taxation.”
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B.  Expansion of U.S. Citizenship

As the reach and the nature of the U.S. exterritorial tax system has
changed since Cook, so has the reach and nature of U.S. citizenship, al-
though not in the same progressive manner. Instead, after 1924 U.S. citi-
zenship first contracted before, a few decades later, considerably
expanding and becoming more fixed in nature.

The contraction came with the Nationality Act of 194092 and the
Immigration and Nationality Act of 1952.%3 These Acts codified the
highly fluid nature of U.S. citizenship as something one could have, lose,
and, in some cases re-gain®* depending upon multiple life circumstances.
Circumstances for losing U.S. citizenship included: residing outside the
United States for an extended period, reaching 16 years of age while
residing outside the United States, and the expatriation of a parent. A
long list of expatriating acts included: naturalization in another country,
making an oath of allegiance to another country, voting in a foreign elec-
tion, serving in the armed forces of another country, and desertion of the
U.S. military.®> And as was already the case at the time of Cook, special
expatriating provisions continued to apply to naturalized U.S. citizens:
they were considered to have lost U.S. citizenship if they resided in their
originating country for three years (in some cases two) or in any other
country for five years.®®

These Acts had considerable impact. Data covering the period 1945
to 1967 (the year, as discussed below,” Afroyim was decided), shows
that an average of 4,096 Americans per year were non-voluntarily ex-
patriated (lost their U.S. citizenship by operation of law).

Patrick Weil tells the story of how U.S. Supreme Court Justice Earl
Warren battled for more than a decade to protect U.S. citizenship from

62 See Appendix A, infra notes 538-539 and accompanying text.
63 See Appendix A, infra notes 545-546 and accompanying text.

64 For example, a woman who had lost her U.S. citizenship by reason of a marriage to an
alien could, upon the termination of that marriage and subject to certain other conditions, re-
gain U.S. citizenship. Nationality Act of 1940, Pub. L. No. 76-853, § 317(b), 54 Stat. 1137,
1146-47; Immigration and Nationality Act of 1952, Pub. L. No. 82-414, § 324(c), 66 Stat. 163,
246-47.

65 Appendix A, infra notes 515-638, 538, 545-546 and accompanying text. See also
HEerzog, infra note 525 at 45-50.

66 Expatriation Act of 1907 § 2, 34 Stat. at 1228; Nationality Act of 1940 § 404, 54 Stat.
at 1170; Immigration and Nationality Act of 1952 § 352, 66 Stat. at 269-70.

67 Infra note 79 and accompanying text.

68 See PATRICK WEIL, THE SOVEREIGN CrTizenN 198-99 (2012). This is calculated after
removing from the total count of expatriated persons the number of persons listed as having
renounced U.S. citizenship (an average of 265 persons per year from 1945 to 1967). See also
Table 3, infra text accompanying note 90.
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forced expatriation.®® The highlights of this work include these three
seminal U.S. Supreme Court decisions:

Trop v. Dulles (1958):7° In 1944 Private Albert L. Trop escaped
from a U.S. Army stockade in Morocco. He was gone less than a day and
surrendered when he was walking back towards his base. He was, never-
theless, convicted of desertion. His later application for a passport was
denied on the grounds that under the Nationality Act of 1940 he had lost
his citizenship due to desertion.”!

The Court ruled the relevant section of the Nationality Act of 1940
violated the 8th Amendment as a cruel and unusual punishment.”? In the
decision, Warren described the importance of citizenship for all other
rights, stating:

[With] denationalization [. . .] there may be involved no
physical mistreatment, no primitive torture. There is in-
stead the total destruction of the individual’s status in
organized society. It is a form of punishment more prim-
itive than torture, for it destroys for the individual the
political existence that was centuries in the development.
The punishment strips the citizen of his status in the na-
tional and international political community [. . .] the ex-
patriate has lost the right to have rights.”3

Schneider v. Rusk (1964):74 Angelika L. Schneider was born in Ger-
many. As a child she moved to the United States and became a natural-
ized U.S. citizen along with her parents. As an adult, she moved back to
Germany. Her 1959 application for a U.S. passport was denied on the
grounds that she had lost her U.S. citizenship because she had returned to
live in her country of origin for more than three years.”>

The Court held that the law cannot create a second class of citizens
— that since no rule deprived natural-born Americans of their citizenship
because of extended or permanent residence overseas, it was unconstitu-
tionally discriminatory and a violation of Fifth Amendment due process
to apply such a rule only to naturalized citizens.”® The Court further

69 Patrick Weil, Can a Citizen be Sovereign?, 8 Humanity 1, 3-12 (2017). See also
WEIL, THE SOVEREIGN CITIZEN, supra note 68, at 111-75.

70 Trop v. Dulles, 356 U.S. 86 (1958).

71 Id. at 87. See Appendix A, infra note 551 and accompanying text. See also Weil, Can
a Citizen be Sovereign?, supra note 69, at 4; WEeIL, THE SOVEREIGN CITIZEN, supra note 68, at
146-47.

72 Trop, 356 U.S. at 99-103.

73 Id. at 101-02. See also Appendix A, infra note 551 and accompanying text.

74 Schneider v. Rusk, 377 U.S. 163 (1964).

75 Id. at 164. See Appendix A, infra note 560 and accompanying text. See also WEIL,
THE SovEREIGN CITIZEN, supra note 560, at 169-71.

76 Schneider, 377 U.S. at 168-69.
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stated: “Living abroad, whether the citizen be naturalized or native born,
is no badge of lack of allegiance and in no way evidences a voluntary
renunciation of nationality and allegiance. It may indeed be compelled
by family, business, or other legitimate reasons.””?

Afroyim v. Rusk (1967):78 Beys Afroyim, a naturalized U.S. citizen,
moved to Israel where he voted in an election. The U.S. Department of
State later refused to renew his passport, claiming he had lost his U.S.
citizenship because of his participation in a foreign election.” The Court
rejected this claim, holding that Congress may not do anything to
“abridge or affect” citizenship conferred by the Fourteenth
Amendment.8°

The Afroyim Court further held:

[T]he Fourteenth Amendment was designed to, and
does, protect every citizen of this Nation against a con-
gressional forcible destruction of his citizenship
whatever his creed, color, or race. Our holding does no
more than to give to this citizen that which is his own, a
constitutional right to remain a citizen in a free country
unless he voluntarily relinquishes that citizenship.3!

With Afroyim, the U.S. Supreme Court made it clear: U.S. citizen-
ship is safeguarded under the Fourteenth Amendment. Congress may not
take it away from a person who does not want to give it up. Congress
may not even take actions that “abridge or affect” citizenship.

The effect of Afroyim and, more generally, Chief Justice Warren’s
work to protect U.S. citizenship, was to considerably expand U.S. citi-
zenship among Americans living overseas. No longer are American wo-
men who marry non-citizens and who live with their spouses outside the
United States considered to have lost their U.S. citizenship. No longer
are their children born and living outside the United States considered to
have lost U.S. citizenship upon reaching adulthood. No longer are chil-
dren born in the United States to two non-citizens and who, while still
children, return to their parents’ home country, considered to have lost
U.S. citizenship upon reaching adulthood. Today, thanks to the tireless
work of Chief Justice Warren and others, all these persons living outside
of the United States on a long-term basis retain U.S. citizenship.

77 Id. at 169.

78 Afroyim v. Rusk, 387 U.S. 253 (1967).

79 Id. at 254. See Appendix A, infra notes 564-565 and accompanying text. See also
Weil, Can a Citizen be Sovereign?, supra note 69, at 1, 6-7; WEIL, THE SOVEREIGN CITIZEN,
supra note 68 at 173-76.

80 Afroyim, 387 U.S. at 266.

81 Id. at 268.
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C. Protection Against the Forcible Destruction of Citizenship

Weil describes the protection of citizenship to be among the
“landmark achievements of the second half of the twentieth century.”8>
Given the importance of citizenship for all other rights, Warren’s work to
protect U.S. citizenship can only be applauded.

But it did have one presumably inadvertent result, to ensnare mil-
lions of overseas Americans into the U.S. extraterritorial tax system —
persons who previously would not have been subject to U.S. taxation on
their worldwide income.

As discussed above, at the time Cook was decided in 1924, the U.S.
extraterritorial tax system was relatively benign.®3 At the time Afroyim
was decided in 1967, this was still the case for the most part. The Reve-
nue Act of 1962 had introduced some penalizing provisions, but those
provisions pale in comparison to what was to come from 1970
onwards.3*

Today the U.S. extraterritorial tax system is so penalizing for over-
seas Americans it causes many to renounce U.S. citizenship. They re-
nounce not because they no longer want to be U.S. citizens but because
the U.S. extraterritorial tax system prevents them from living normal
lives — as tax residents of other countries — in the places where they live.
When they renounce, they do not celebrate. To the contrary, they feel
“angry,” “sad,” “torn up,” “grief,” “sick in my stomach,” “heavy heart,”
“devastated,” “fraught,” and “holding back tears.” One “burst into tears,”
and another vomited.?>

Appendix A includes a timeline detailing the initial contraction and
then expansion of U.S. citizenship from 1855 to the present day.%¢ This
timeline appears alongside the timeline detailing U.S. extraterritorial tax
and banking policies,?” demonstrating how the expansion of both those
policies and of citizenship occurred in parallel.

As seen in Tables 388 and 4,%° beginning in 2013-14, the period
when most intergovernmental agreements (IGAs) implementing FATCA
were signed, the number of Americans renouncing U.S. citizenship rose
to levels exceeding those of 1945 to 1967 — levels greater than those
which prompted Chief Justice Warren’s crusade to save U.S. citizenship.
An average of 4,249 Americans per year renounced U.S. citizenship

82 Weil, Can a Citizen be Sovereign?, supra note 69, at 2.

83 Supra notes 16-38, 51-60 and accompanying text.

84 See Appendix A, infra notes 566-638 and accompanying text.

85 Snyder, Emigrant, supra note 3, at 312.

86 Infra notes 515-638 and accompanying text, middle column “Citizenship.”
87 Supra note 61 and accompanying text.

88 See infra Table 3.

89 See infra Table 4.
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from 2013 to 2020. This compares to an average of 722 per year who
renounced from 1996 to 2012.

TABLE 3: FORCED EXPATRIATIONS PER YEAR, 1945 TO 19779
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The consular officers who conduct renunciation procedures at U.S.
consulates sometimes inquire about reason(s) for renouncing. Many

90 WEemL, THE SoverelGN CITIZEN, supra note 68, at 198-99. See supra note 68 for
explanation of how amounts are calculated.

91 Laura Snyder, Dispelling the Myth of the Wealthy American Expat, or Are Americans
Free to Live Outside the United States?, 3—4 (2019), https://www.progressiveconnexions.net/
wp-content/uploads/2019/11/LauraSnyder_draftpaper-ver2.pdf [https://perma.cc/326W-FK5X]
(prepared for the Progressive Connexions’ third global conference, Diasporas: An Inclusive
Interdisciplinary Conference); Gary Robinson, Record Numbers Renounce US Citizenship,
INTERNATIONAL INVESTMENT (Aug. 11, 2020), https://www.internationalinvestment.net/news/
4018849/record-renounce-us-citizenship; Elizabeth Anne Brown, How Americans in Europe
are Struggling to Renounce US Citizenship, THE LocaL (Feb. 11, 2022, 15:25 PM), https://
www.thelocal.com/20220211/how-americans-in-europe-are-struggling-to-renounce-us-
citizenship/.
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renunciants fear offering a truthful response because of the ‘“Reed
Amendment.”? Adopted in 1996 as an amendment to the Immigration
and Nationality Act of 1952, it seeks to bar the entry into the United
States of former U.S. citizens who are determined have renounced for the
“purpose of avoiding taxation by the United States.”®3 While few Ameri-
cans renounce U.S. citizenship to avoid paying U.S. taxes,** they do re-
nounce because U.S. taxation and banking policies prevent them from
living normal lives.®> Renunciants fear that if, in explaining their reasons
for renunciation, they mention the word “tax,” let alone be entirely can-
did with the consular officer, they may not be able to enter the United
States where they have remaining family connections.®®

Most U.S. states recognize the doctrines of constructive dismissal
(or constructive discharge) and constructive eviction. The former occurs
when an employer makes working conditions so intolerable the em-
ployee has no choice but to resign.®” The latter occurs when a landlord
causes a disturbance to a tenant that precludes the tenant from enjoying
the benefits of the premises or renders the premises unsuitable for the
purpose for which it was leased, leaving the tenant with no choice but to

92 See Appendix A, infra note 608 and accompanying text.

93 8 U.S.C. § 1182(a)(10)(E); see Appendix A, infra note 608 and accompanying text.

94 Most do not owe any U.S. tax. For an explanation of why this is the case, see Laura
Snyder et al., Mission Impossible: Extraterritorial Taxation and the IRS, 170 Tax Notes Fep.
1827, 1832 n.14 (Mar. 22, 2021). See also Organ, infra note 472, at 4 (observing that most
overseas Americans who renounce U.S. citizenship “had no or little tax liability in the years
prior to expatriation”); Laura Snyder, Extraterritorial Taxation #12: It’s Not About Paying
Taxes, SEAT Working Paper Series #2023/12 (June 5, 2023), https://ssrn.com/
abstract=4466128.

95 Doris L. Speer, AARO 2020 Advocacy Survey Results Article 3: Americans Who Con-
sider Renouncing Citizenship, Ass’N oF AM. RESIDENT OVERsEAs (Mar. 15, 2021), https://
www.aaro.org/images/pdf/survey/ARTI-
CLE_03_RENUNCIATION_2021_MARCH_15_DLS.pdf; Laura Snyder, “Being an Ameri-
can Outside of America is No Longer Safe.” Effects of the Extraterritorial Application of U.S.
Taxation and Banking Policies — Survey Report: Data — Part 2 of 2, STop EXTRATERR. AM.
Tax’N (May 4, 2021), at 58-66, http://seatnow.org/survey_report_intro_page/participant-data-
downloadable-version/participant-data-part-2-of-2/ (hereinafter “SEAT Survey — Data Part 2
of 27); Laura Snyder, “Being an American Outside of America is No Longer Safe.” Survey
Report: Effects of the Extraterritorial Application of U.S. Taxation and Banking Policies —
Participant Comments — Version 1 of 3, STop EXTRATERR. AM. Tax’N (May 4, 2021), at 498-
560, http://seatnow.org/survey_report_intro_page/comments_downloadable/participant-com-
ments-version-1-of-3-organized-by-topic/ (hereinafter “SEAT Survey — Participant
Comments”).

96 See, e.g., Wilton Jere Tidwell, Comment to Homeland Security Enforced Reed Amend-
ment Twice in 14 Years; Banished Two Ex-Citizens Who Mentioned Tax Motivations, IsSAAC
Brock Soc’y (Mar. 23, 2016), http://isaacbrocksociety.ca/2016/03/23/homeland-security-en-
forced-reed-amendment-twice-in-14-years-banished-two-ex-citizens-who-mentioned-tax-moti-
vations/comment-page-1/ (stating “[o]nly a rank fool would ever admit they renounced for tax
reasons”).

97 See, e.g., Blair A. Copple, Clarifying Constructive Discharge, 50 U. S. F. L. Rev. 103
(2016).
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vacate.”® In neither case is it required that the employer or landlord act
with the specific intent of causing the employee to resign or the tenant to
vacate; they need only to have acted in the manner that resulted in the
inhospitable conditions.?® In each case, the actions of the employer or
landlord could be characterized as the “forcible destruction” of the em-
ployment or tenancy.!0

The situation of overseas Americans is directly analogous. The dra-
matic increase in the number of persons renouncing U.S. citizenship
since 2013 is not inexplicable. To the contrary, it clearly tracks the im-
plementation of FATCA.!0! That is, despite the Supreme Court’s holding
in Afroyim that Congress may not do anything to “abridge or affect” citi-
zenship conferred by the Fourteenth Amendment,!??> Congress is again,
through a tax code that makes it difficult for overseas Americans to sur-
vive, abridging and affecting U.S. citizenship.103

From 2013 to 2020, the average number of renunciants per year
(4,249)104 exceeded those from 1945 to 1967 (4,096),'95 when Congres-
sional policies also caused the “forcible destruction” of U.S. citizenship.
Today, U.S. taxation and banking policies make U.S. citizenship intoler-
able for many Americans, leaving them with no choice but to renounce.
They do so not because they want to—the process makes them “burst

98 See, e.g., Samuel H. Weissbard & Camellia K. Schuk, Building a Case for Construc-
tive Eviction, CCIM INsT., https://www.ccim.com/cire-magazine/articles/building-case-con-
structive-eviction/ (accessed June 24, 2023).

99 With respect to constructive dismissal, see, e.g., Daniel Schwartz, Constructive Dis-
charge Does Not Require Proof Employer Intended Employee to Quit, Conn. Em. L. BLoG
(April 16, 2020), https://www.ctemploymentlawblog.com/2020/04/articles/constructive-dis-
charge-does-not-require-proof-employer-intended-employee-to-quit/; Mike Pospis, Construc-
tive Discharge Claims Survive Summary Judgment, Pospis L. (May 10, 2020), https:/
pospislaw.com/blog/2020/05/10/constructive-discharge-claims-survive-summary-judgment/.
With respect to constructive eviction, see, e.g., Everything You Need to Know About Construc-
tive Eviction as a Landlord, Zumper (Jan. 26, 2021), https://www.zumper.com/manage/re-
sources/constructive-eviction-landlord/; D. Bradley Pettit, Landlord Tenant/Constructive
Eviction and Breach of Covenant of Quiet Enjoyment, NAT'L LEGAL RscH Grp (June 25,
2020), https://www.nlrg.com/property-law-legal-research/landlord-tenant/constructive-evic-
tion-and-breach-of-covenant-of-quiet-enjoyment.

100 See sources cited supra, note 99.

101 See list of FACTA Intergovernmental Agreements (IGAs): U.S. Dep’T TRrEAS., FOr-
EIGN AccouNT Tax CoMPLIANCE ActT, https://home.treasury.gov/policy-issues/tax-policy/for-
eign-account-tax-compliance-act (accessed June 24, 2023).

102 Afroyim, 387 U.S. at 266.

103 The United States — or at least its Executive Branch — acknowledges this situation. See
infra notes 469-472 and accompanying text. See also, e.g., Kathleen Peddicord, Does Re-
nouncing U.S. Citizenship Make Sense For The Average American Abroad?, Forgs (July 28,
2022, 11:19 AM), https://www.forbes.com/sites/kathleenpeddicord/2022/07/28/does-renounc-
ing-us-citizenship-make-sense-for-the-average-american-abroad/?sh=58694d5123ca (stating,
“[a]s tax laws become more onerous and the IRS’s global reach strengthens, could renuncia-
tion come to make sense for the everyday American expat?”).

104 Supra notes 85-91 and accompanying text.

105 Supra note 68 and accompanying text.
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into tears” and vomit!°°—but because, like those who are constructively
dismissed or evicted, they have no choice.'97 U.S. taxation and banking
policies are causing the forcible destruction of U.S. citizenship. This oc-
curs in violation of the Fourteenth Amendment, which, Afroyim holds,
prevents Congress from adopting laws or engaging in practices that result
in the forcible destruction of U.S. citizenship. The teaching of Afroyim is
that citizenship belongs to the individual and not to the government.

III. ExpansioN oF EQuaL PROTECTION

At the time Cook was decided, Plessy v. Ferguson'°® was the law of
the land. In Plessy, the Court held that racial segregation on railroad cars
was permissible under the now infamous and thoroughly discredited
“separate but equal” doctrine.!% The rationale adopted by the Court in
Plessy is what has been described as the “prototype” of the traditional
deferential rational basis review that is still applied today, depending
upon the context.!10

In Plessy, Louisiana state law required railroad companies to pro-
vide “equal but separate accommodations for the white, and colored
races,”!!'! and required the railroad companies to enforce the segregation.
When the law was challenged by a man described as “seven eighths Cau-
casian and one eighth African blood,”!!? claiming a seat in the car re-
served for whites, the Court interpreted the scope of the equal protection
clause narrowly; the Court stated that while the object of the Fourteenth
Amendment was “undoubtedly” to enforce racial equality “before the
law,” it “could not have been intended” to abolish distinctions based
upon color or to enforce social (as opposed to political) equality.!!* For

106 Supra, note 85 and accompanying text.

107 One survey participant stated: “I would love to keep my citizenship with the U.S., but
that is out of the question the way things are now.” SEAT Survey — Participant Comments,
supra note 95, at 499. Another stated: “If there are no positive changes in the near future, I will
renounce. | cannot stay in an abusive relationship. And it is all related to taxation because I
love(d) my country and have always supported the U.S. It just can’t go on.” Id. at 505. See
also Rachel Heller, The Irony of Renouncing Under Duress, RAcHEL’S RumiNATIONS (Nov.
2015), https://rachelsruminations.com/renouncing-under-duress/; and infra notes 465-468 and
accompanying text.

108 Plessy v. Ferguson, 163 U.S. 537 (1896). See Appendix A, infra note 524 and accom-
panying text.

109 See, e.g., Oriana Gonzélez, Louisiana Governor Pardons Plessy, From “Separate but
Equal” Ruling, Axios (Jan. 5, 2022), https://www.axios.com/2022/01/05/louisiana-pardon-
plessy-ferguson-racism; Plessy v. Ferguson, History.com (Jan. 11, 2023), https://
www.history.com/topics/black-history/plessy-v-ferguson#plessy-v-ferguson-significance.

110 Susannah W. Pollvogt, Beyond Suspect Classifications, 16 U. Pa. J. Const. L. 739,
748 (2014). The concept of “rational basis review” is discussed infra text accompanying notes
120-125.

111 Plessy, 163 U.S. at 540.

112 4. at 538.

113 Jd. at 544.
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the Court, racial segregation of this kind was within the competency of
the legislature in the exercise of its police power. The only limits upon
this power were that the laws be enacted “in good faith for the promotion
for the public good, and not for the annoyance or oppression of a particu-
lar class.”!14

Plessy has been roundly condemned as an expression of a “morally
bankrupt philosophy.”!15 It should not be permissible “in our democracy
for a dominant group to harness the public laws toward the end of con-
trolling the circumstances of a subordinate group.”!''®¢ It has also been
condemned as a failure of the judicial process: the failure to develop a
legal test that would require the Court to look beyond what seemed fa-
miliar and reasonable in order to engage in a critical analysis of whether
the law in question violated the principal tenet of the equal protection
clause.!!”

Plessy’s failure was the instigation for the Court to develop some
means of discerning, on the one hand, those legislative acts that needed
only to pass the same “reasonableness” test applied in Plessy from, on
the other hand, those legislative acts requiring greater judicial enquiry.

The Court’s first step on that path came in 1938 — fourteen years
after Cook — with United States v. Carolene Products Company.''®
Carolene’s now famous Footnote Four introduced the principle of levels
of scrutiny, including strict scrutiny, to be applied by a court when con-
sidering the constitutionality of a law. Footnote Four established the need
for increased scrutiny of laws that affect certain groups, notably groups
subject to prejudice as “discreet and insular minorities,” rendering them
politically powerless.!'®

After Carolene and for much of the remainder of the twentieth cen-
tury, the Court was confronted with a large variety of situations testing
the parameters of the Equal Protection Clause. These situations enabled
the Court to develop the principles it had set out in Footnote Four into a
loosely defined doctrine based upon suspect classification analysis and
associated tiers of scrutiny.

It is beyond the scope of this paper to provide an exhaustive discus-
sion of the Court’s doctrine.!2° Hornbook descriptions explain that equal

114 4. at 550.

115 Pollvogt, supra note 110, at 750.

116 J4.

117 Id.

118 United States v. Carolene Prods. Co., 304 U.S. 144 (1938).

119 1d. at 152 n4.

120 For more complete reviews as well as critiques, see, e.g., Pollvogt, supra note 110;
Marcy Strauss, Reevaluating Suspect Classifications, 35 SEaTtTLE U. L. Rev. 135 (2011);
Michael J. Klarman, An Interpretive History of Modern Equal Protection, 90 Mich. L. Rev.
213 (1991).
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protection challenges to government regulation are subject to one of
three tiers of scrutiny: strict, intermediate, or minimal (or “rational ba-
sis”).121 The doctrine calls for the application of strict scrutiny to laws
that discriminate based on race or nationality/country of origin or that
discriminate with regard to a fundamental right.'2?> Laws subject to strict
scrutiny are valid only if they are necessary to achieve a compelling gov-
ernmental interest.'23 Laws discriminating based on gender are subject to
intermediate scrutiny; they are constitutional only if they are substan-
tially related to an important state interest.!2* Save for certain exceptions,
most other laws are considered consistent with the Equal Protection
Clause provided they are rationally related to a legitimate governmental
interest.!?>

This Part will focus on those elements of the doctrine — again, the
doctrine developed in the decades after Cook — that are the most relevant
to the U.S. extraterritorial tax system. Those elements include: (A) inher-
ent suspicion of distinctions based upon country of origin; (B) law can-
not create a second class of citizens; (C) animus is per se a constitutional
wrong; and (D) a law must rationally relate to a legitimate governmental
interest. The last section (E) offers an alternative perspective on how to
understand the U.S. extraterritorial tax system in the context of the Four-
teenth Amendment.

A. Distinctions Based Upon Country of Origin Are Inherently
Suspect

As stated above, laws that discriminate based on race or country of
origin are subject to strict scrutiny.!2¢ This — the highest level of scrutiny
— dictates that such laws are valid only if they are necessary to a compel-
ling governmental interest. This level of scrutiny is so high that once a
court decides it is applicable to the law in question, it is highly likely that
the law will be found unconstitutional.

Since Cook, throughout the twentieth century, and into this century,
the Court has on multiple occasions denounced laws classifying persons
based upon country of origin or nationality.!?” The decisions include:

121 See, e.g., Suzanna Sherry, Selective Judicial Activism: Defending Carolene Products,
14 Geo. J. L. & Pus. PoL’y 559, 560 (2016).

122 14

123 14,

124 14

125 [4.

126 Supra text accompanying notes 119-125.

127 Interestingly, some members of Congress have vociferously denounced the tax laws of
other countries on the grounds that they discriminate against Americans, whether in their prac-
tice or by their terms. They have also threatened retaliatory actions. But their denunciations
and threats are hypocritical given their silence and inaction in relation to the nationality-based
U.S. extraterritorial tax system. Not only does the system also discriminate against Americans
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Hirabayashi v. United States (1943):128 The Court upheld a wartime
curfew for people of Japanese ancestry, arguing that it was necessary
considering “the danger of espionage and sabotage, in time of war and of
threatened invasion.”!?® In another period, the Court, however, ex-
plained, such laws would likely have been struck down because distinc-
tions “solely because of [. . .] ancestry are, by their very nature, odious to
a free people whose institutions are founded upon the doctrine of
equality.”130

Oyama v. California (1948):13! The Court struck down a statute
presuming that transfers of real property from persons ineligible for citi-
zenship because of their nationality (in this case, Japanese) to their U.S.
citizen children were attempts to circumvent the state’s Alien Land Law
rather than legitimate gifts.!3> The Court stated that a state may not dis-
criminate based on a parent’s country of origin absent “compelling
justification.” 133

Hernandez v. Texas (1954):134 The Court held that “the exclusion of
otherwise eligible persons from jury service solely because of their an-
cestry or national origin is discrimination prohibited by the Fourteenth
Amendment.”'3> The Court also observed that “community prejudices
are not static, and, from time to time, other differences from the commu-
nity norm may define other groups which need the same protection”.136

Graham v. Richardson (1971):137 The Court struck down an Ari-
zona requirement that welfare recipients be either U.S. citizens or aliens
who have lived in the country for at least 15 years.!3® In doing so, the
Court compared classifications based on alienage to those based upon
nationality and race, declaring that all such classifications are inherently
suspect and subject to close judicial scrutiny.!3?

but — unlike the laws of other countries — it is within the direct power of Congress to change it.
See generally Laura Snyder, Discriminatory Taxes and Congress: Do as I Say, Not as I Do,
180 Tax Notes Fep. 1283 (Aug. 21, 2023). See also infra notes 155-164 and accompanying
text.

128 Hirabayashi v. United States, 320 U.S. 81 (1943).

129 [d. at 100.

130 j4.

131 Qyama v. California, 332 U.S. 633 (1948).

132 [4.; see Klarman, supra note 120, at 233.

133 Oyama, 332 U.S. at 640.

134 Hernandez v. Texas, 347 U.S. 475 (1954).

135 Id. at 479.

136 [d. at 478; See Pollvogt, Beyond, supra note 110 at 756 (describing Hernandez as
recognizing the “concept of social group discrimination outside of/in addition to the familiar
race discrimination paradigm, and articulat[ing] a surprisingly clear alternative vision of equal
protection analysis—complete with a coherent evidentiary rule”).

137 Graham v. Richardson, 403 U.S. 365 (1971).

138 J4.

139 [d. at 371-72.
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In re Griffiths (1973):140 The Court confirmed Graham v. Richard-
son in a case striking down Connecticut’s exclusion of aliens from the
practice of law. The Court repeated that “classifications based on alien-
age, like those based on nationality or race, are inherently suspect and
subject to close judicial scrutiny.”!4!

Frontiero v. Richardson (1973):142 The Court struck down a policy
of the U.S. military automatically (without proof) allowing servicemen to
claim their spouses as dependents for the purposes of obtaining benefits
but requiring servicewomen to demonstrate proof of their spouses’ de-
pendence.!4> The Court agreed with the plaintiff that classifications
based upon sex, like classifications based upon national origin, are inher-
ently suspect and must be subjected to “close” judicial scrutiny.'#* The
Court also stated that national origin is an “immutable characteristic de-
termined solely by the accident of birth.”!4>

City of Cleburne v. Cleburne Living Center (1985):'4¢ The Court
declined to hold cognitive disability a quasi-suspect classification calling
for a higher standard of judicial review.'#” In doing so, the Court re-
peated that statutes classifying persons based on national origin (as well
as alienage or race) are subject to strict scrutiny. The Court explained:

These factors [national origin, alienage, or race] are so
seldom relevant to the achievement of any legitimate
state interest that laws grounded in such considerations
are deemed to reflect prejudice and antipathy — a view
that those in the burdened class are not as worthy or de-
serving as others. For these reasons, and because such
discrimination is unlikely to be soon rectified by legisla-
tive means, these laws are subjected to strict scrutiny,
and will be sustained only if they are suitably tailored to
serve a compelling state interest.!43

Students for Fair Admissions v. Harvard (2023):14° The Court held
that race-based admissions policies at two U.S. universities violated the

140 JIn re Griffiths, 413 U.S. 717 (1973).

141 Id. at 721.

142 Frontiero v. Richardson, 411 U.S. 677 (1973).

143 J4.

144 Id. at 682.

145 Jd. at 686.

146 City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432 (1985).

147 14,

148 Id. at 440. The clause typically used in this context is “narrowly tailored.” See Luiz
Antonio Salazar Arroyo, Tailoring the Narrow Tailoring Requirement in the Supreme Court’s
Affirmative Action Cases, 58 CLEv. ST. L. REv. 649, 653-56 (2010).

149 Students for Fair Admissions v. Harvard, No. 20-1199 (U.S. 2023) (slip op.).
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Equal Protection Clause of the Fourteenth Amendment.!>° In explaining
that the policies were inherently suspect!>! and subject to strict scru-
tiny,'52 the majority as well as two concurring opinions made clear that
race and nationality are inextricably linked.!>3 “Antipathy” towards dis-
tinctions based on race/nationality, the Court further explained, is
“deeply rooted in our Nation’s constitutional and demographic
history.” 154

These decisions leave no doubt that any law, regulation or other
governmental action or policy drawing distinctions based upon country
of origin or nationality are subject to strict scrutiny. As such, they will be
found to violate the Fourteenth Amendment’s Equal Protection Clause
absent a showing on the part of the government that they are necessary
and narrowly tailored to serve a compelling governmental interest.

Section 1 of the Internal Revenue Code imposes U.S. federal taxa-
tion upon every “individual,” without drawing any distinctions regarding
residence, nationality, or other factors.!>> This ambiguous language ar-
guably subjects every person in the world, regardless of residence — or
any other connection to the United States — to the U.S. tax system.!5¢
Thus, it is no surprise that the first thing the first Treasury Regulation
does is to draw distinctions. Treasury Regulation § 1.1-1(a)(1) classifies
“individuals” into three groups. The first group is based upon U.S. resi-
dence; it includes all residents of the United States, regardless of citizen-

150 4. at 39.

151 [d. at 18.

152 [d. at 15.

153 The majority opinion recalls that “hostility to [. . .] race and nationality [. . .] in the eye
of the law is not justified” Students, slip op. at 11, quoting Yick Wo, 118 U.S. 356, 374 (1886)
(internal quotation marks omitted). The majority opinion reminds us that Yick Wo applied the
Clause to “aliens and subjects of the Emperor of China,” Students, slip op. at 11 (quoting Yick
Wo at 368), while Truax v. Raich applied the Clause to “a native of Austria,” Students, slip op.
at 11 (quoting Truax, 239 U.S. 33, 36, 39 (1915)), and Strauder v. West Virginia, in dictum,
applied it to “Celtic Irishmen.” Students, slip op. at 11 (quoting Strauder, 100 U.S. 303, 308
(1880)). The concurring opinion of Justice Thomas refers to “the Mexican or Chinese race.”
Students, slip op. at 15 (Thomas, J., concurring) (quoting Slaughter-House Cases, 83 U.S. 36,
72 (1872)). Justice Thomas later mentions the internment of Japanese Americans in relocation
camps following the bombing of Pearl Harbor, Holocaust survivors, and Irish immigrants.
Students, slip op. at 44, 54 (Thomas, J., concurring). The concurring opinion of Justice Gor-
such breaks down the race of “Asian” into several different nationalities: Chinese, Korean,
Japanese, Indian, Pakistani, Bangladeshi, Filipino. Students, slip op. at 6 (Gorsuch, J., concur-
ring). Justice Gorsuch also breaks down the race of “White” into a multitude of different
nationalities, including Welsh, Norwegian, Greek, Italian, Moroccan, Lebanese, Turkish, Ira-
nian, Iraqi, Ukrainian, Irish, and Polish. Students, slip op. at 7, 13 (Gorsuch, J., concurring).

154 Id. at 18 (quoting Regents of University of California v. Bakke, 438 U.S. 265, 291
(1978)). See also id. at 11, 15 (where the majority opinion equates race and nationality).

155 26 US.C. § 1.

156 See John Richardson et al., A Simple Regulatory Fix for Citizenship Taxation, 169
Tax Notes Fep. 275, 280 (Oct. 12, 2020); Snyder, Unacknowledged Realities, supra note 6 at
249-50.
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ship and even regardless of legal status as a resident.!>” The remaining
two groups are based upon non-U.S. residence combined with national-
ity. More specifically, one group consists of persons who are non-re-
sidents of the United States but who are U.S. citizens;!>® the other group
consists of persons who, while also non-residents of the United States,
are not U.S. citizens (they are referred to as nonresident aliens, or
“NRAs”).15°

Based upon a cursory analysis of Treasury Regulation § 1.1-
1(a)(1),'° it might be argued that the classification of “citizen” includes
all U.S. citizens, including those who live in the United States. Indeed,
that is how the classification is presented in § 1.1-1(b).!¢! But the reality
is that in the specific context of federal taxation, the reference to “citi-
zen” has consequence only with respect to persons living outside the
United States. Given all U.S. residents are subject to U.S. federal taxa-
tion without limit, regardless of their citizenship status,!¢? the only per-
sons who can be concerned by the reference to “citizens” are persons
living outside the United States. Treasury Regulation § 1.1-1 unmistaka-
bly classifies those persons based on their country of origin: among all
persons living outside the United States, U.S. tax rules subject those
whose country of origin is the United States to far more onerous federal
tax burdens as compared to those whose country of origin is not the
United States. Stated another way, if the reference to “citizens” were
removed from Treasury Regulation § 1.1-1,'93 it would have great conse-
quence for U.S. citizens living outside the United States while it would
have no consequence for anyone — U.S. citizen or not — residing in the
United States, nor for those living outside the United States who are not
citizens.'®* Understood in this manner, it is clear that the classification of
“citizens” as it is contained in federal tax rules constitutes a suspect clas-
sification based upon country of origin (or nationality) and, as such, it is
subject to strict scrutiny by a court.

Because the classification is subject to strict scrutiny, if it were chal-
lenged before a court, the government would have the burden of demon-
strating that the classification is narrowly tailored to serve a compelling
governmental interest. This requires a two-part analysis: (i) is there a

157 Treas. Reg. § 1.1-1(a)(1).

158 14

159 14

160 j4.

161 Treas. Reg. § 1.1-1(b).

162 See Francine J. Lipman, The “ILLEGAL” Tax, 11 Conn. Pus. INT. L. J. 93 (2012)
(explaining the punitive manner by which undocumented immigrants are taxed in the United
States, including federal income tax). Id. at 99-102.

163 And other relevant sections of the Internal Revenue Code and Treasury Regulations.

164 QOther than enabling them to live freely outside the United States should they seek to
do so.
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compelling governmental interest; and (ii) if so, is the classification nar-
rowly tailored to serve that interest?

1. Compelling Governmental Interest?

Several rationales have been offered to justify the worldwide taxa-
tion of overseas Americans. The rationales include allegiance to the
United States,'%> benefits received as a U.S. citizen,'%® membership in
U.S. society,!®” it is “worth the tax cost,”'%® and “administrability.”!6°
Regardless of the merit of any of these rationales,!”° they should not be
confused with what might constitute a compelling governmental interest.
To the contrary, except perhaps for “administrability,” each of those ra-
tionales were conceived from the perspective of overseas Americans —
the rationales are intended to explain why it is appropriate for the United
States to tax the worldwide income of overseas Americans. For the pur-
poses of strict scrutiny, the question must be asked from the perspective
of the government: what is its compelling interest in the classification?

The U.S. tax system is a comprehensive regulatory regime that must
meet constitutional standards. In this context, most would agree that the
federal government has an interest in taxation. At the same time, how-
ever, few would agree that the federal government has a compelling in-
terest in taxation regardless of the conditions. Few would agree that the
federal government has a compelling interest in taxing whomever it

165 See Edward Zelinsky, Citizenship and Worldwide Taxation: Citizenship as an Ad-
ministrable Proxy for Domicile, 96 Towa L. Rev. 1289, 1293 (2011); see also Albert Levitt,
Income Tax Predicated upon Citizenship: Cook v. Tait, 11 Va. L. Rev. 607, 609-10 (1924-
1925); Laura Snyder, Can Extraterritorial Taxation Be Rationalized?, 76 Tax Law. 535, 543-
46 (2023).

166 This is the rationale offered by the Court in Cook: there is a “presumption that govern-
ment, by its very nature, benefits the citizen and his property wherever found, and, therefore,
has the power to make the benefit complete.” 265 U.S. at 56. Nielsen echoes this position,
stating: “American citizens abroad do receive some benefits from their citizenship which [jus-
tifies] the U.S.’s exercise of taxing jurisdiction.” Grace Nielsen, Resolving the Conflicts of
Citizenship Taxation: Two Proposals, 25 FLA. Tax Rev. 436, 456 (2021). See Snyder, Ratio-
nalized, supra note 165 at 546-64.

167 See Michael S. Kirsch, Taxing Citizens in a Global Economy, 82 N.Y.U. L. Rev. 443,
480-84 (2007); Michael S. Kirsch, Revisiting the Tax Treatment of Citizens Abroad: Recon-
ciling Principle and Practice, 16 FLa. Tax Rev. 117, 125-27 (2014). See, generally Daniel
Shaviro, Taxing Potential Community Members’ Foreign Source Income, 70 Tax L. Rev. 75
(2016). See also Snyder, Rationalized, supra note 165 at 564-71.

168 Kirsch, Revisiting, supra note 167, at 125; Paul R. Organ, Citizenship and Taxes:
Evaluating the Effects of the U.S. Tax System on Individuals’ Citizenship Decisions 52-53
(Aug. 23, 2021) (Ph.D. dissertation, University of Michigan) (on file with the IRS), https://
www.irs.gov/pub/irs-utl/2 Irpcitizenshipandtaxes.pdf. See Snyder, Rationalized, supra note
165 at 572-75.

169 See generally Zelinsky, supra note 165. See also Snyder, Rationalized, supra note 165
at 575-77.

170 See generally Snyder, Rationalized, supra note 165, explaining why none of the ratio-
nales have merit.
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chooses, whenever it chooses, however it chooses, and in any amount it
chooses, without any restraint. For example, presumably everyone would
object to federal tax enforcement agents forcibly entering homes to con-
fiscate cash or items of value, if the agents’ only basis for doing so was
to raise revenue. This demonstrates that for even the most ardent support-
ers of taxation, there are — or, at least, there should be — limits on the
federal power to tax, and that they include constitutional limits (in this
case, Fourth Amendment protections against unreasonable search and
seizure).!”!

From the perspective of the government, the explanation commonly
offered for taxation is the need for the government to raise revenue to
fund government expenditures.'”?> However, Modern Monetary Theory
(MMT) teaches that while this explanation may be true for state and local
governments who do not have their own sovereign currency, it is not true
of the U.S. federal government.!”> Not only can the federal government
create its own currency, but it must do so. If the federal government did
not create currency and then spend it into the economy, there would be
no medium of exchange in the country (other than foreign currencies),
nor any currency in the economy to tax back.!’* When a tax is paid, the
money is removed from circulation and effectively destroyed.!”>

Given, as MMT teaches, the purpose of federal taxation is not to
raise revenue, what is its purpose? As long ago as 1946, Beardsley Ruml,
a Director of the New York Federal Reserve Bank, offered a useful
framework. He explained that taxation serves the following important
purposes:

171 U.S. ConsT. amend IV.

172 See, e.g., Ctr on Budget and Pol’y Priorities, Policy Basics: Where Do Our Federal
Tax Dollars Go?, https://[www.cbpp.org/research/federal-budget/where-do-our-federal-tax-dol-
lars-go (Apr. 9, 2020).

173 See, e.g., Gareth Hutchens, Modern Monetary Theory: How MMT is Challenging the
Economic Establishment, ABC News (July 17, 2020), https://www.abc.net.au/news/2020-07-
17/what-is-modern-monetary-theory/12455806.

174 See generally STEPHANIE KELTON, THE DEFICIT MYTH: MODERN MONETARY THEORY
AND THE BIRTH OF THE PEOPLE’S EcoNnomy (2020); see also Andrew Baker & Richard Mur-
phy, Modern Monetary Theory and the Changing Role of Tax in Society, 19 Soc. PoL’y &
Soc’y 454, 457 (2020). In addition, when a government accepts its own currency in the settle-
ment of tax, it creates demand for the currency. Further, the requirement that tax be paid using
this currency usually requires that the currency in question be used as a medium for exchange
within the economy. Id.; see also Stephanie Kelton, How We Think About the Deficit Is Mostly
Wrong, N.Y. TimEs (Oct. 5, 2017), https://www.nytimes.com/2017/10/05/opinion/deficit-tax-
cuts-trump.html.

175 John Christensen & Nicholas Shaxson, ‘The Magic Money Tree:’ From Modern Mon-
etary Theory to Modern Tax Theory, Tax Just. NETWORKk (Mar. 5, 2019), https://taxjus-
tice.net/2019/03/05/the-magic-money-tree-from-modern-monetary-theory-to-modern-tax-
theory/.
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* Issuing currency without taxing any back would lead
to inflation. Taxation allows the government to re-
move money from the economy to limit inflation.

* Gross levels of inequality are considered by many to
threaten democracy as well as economic and social
development. Taxation allows the government to af-
fect a redistribution of income to alleviate inequality.

* Governments often seek to encourage or discourage
specific behaviors. Taxation can be used for this pur-
pose. Examples include, on one hand, taxes to dis-
courage pollution, smoking, or Wall Street
speculation, and, on the other hand, incentives to en-
courage the use of electric vehicles or engaging in
higher education or training.

e It can be useful for governments to isolate or estab-
lish a line item to keep track of specific programs,
such as Social Security or the Highway Trust
Fund.176

This list offers a useful framework for determining what, if any,
compelling interest the United States may have in taxing overseas
citizens.

To begin, an