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sexual violence to flourish.” 
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INTRODUCTION 

After years of news scandals, massive institutional reforms, and 
destigmatization regarding reporting, it has become overwhelmingly 
clear that sexual misconduct2 remains a massive problem on college 
campuses.  Up to sixty-two percent of women and sixty-one percent of 
men experience sexual harassment in some form during college.3 Fur-
thermore, according to a recent study by the Association of American 
Universities, approximately twenty percent of female undergraduates ex-
perience sexual assault before graduation.4  Something clearly needs to 
change—but what?  Many institutions have taken significant steps to 
limit sexual misconduct, but complaints against schools—such as recent 
accusations against Liberty University for failing to respond to reports of 
sexual assault against students5—suggest that institutions remain respon-
sible.  This is especially true in situations where schools are aware of 
specific instances of peer-on-peer misconduct that has occurred but fail 
to take proper steps after learning of the misconduct.  It is not clear what 
exactly those steps are and, thus, what a school must do to avoid liability. 

Schools are well-established to have a degree of responsibility re-
garding the sexual misconduct that occurs on their campuses.  The Su-
preme Court affirmed this with the use of two seemingly simple but—in 

2 For the purposes of this Note, “sexual harassment” refers to any “unwelcome ad-
vances, requests for sexual favors, and other verbal or physical harassment of a sexual nature 
in the . . . learning environment” per the Equal Employment Opportunity Commission. Sexual 
Harassment, RAINN, https://www.rainn.org/articles/sexual-harassment (last visited May 1, 
2022).  “Sexual assault” refers to any uses of force to make a person physically perform a 
sexual activity without their consent. Sexual Assault and Harassment, PLANNED PARENTHOOD, 
https://www.plannedparenthood.org/about-us/newsroom/campaigns/sexual-assault-and-harass-
ment (last visited May 11, 2022).  While sexual harassment and sexual assault are two separate 
categories of harm, this Note will use the term “sexual misconduct” to refer to the two in 
tandem, as both are actions that are prohibited by Title IX. See Know Your Rights, DEPT. OF 

EDUC., https://www2.ed.gov/about/offices/list/ocr/docs/title-ix-rights-201104.html (last modi-
fied Dec. 4, 2020). 

3 Statistics of Sexual Harassment, K12 ACADS., https://www.k12academics.com/educa-
tion-issues/sexual-harassment/statistics (last visited May 10, 2022). While the study is from 
2006, it appears to remain the most comprehensive piece of research focused on prevalence of 
sexual harassment in colleges and universities, and continues to be cited by scholars today. 
See Jennifer M. Wolff, Kathleen M. Rospenda, & Anthony S. Colaneri, Sexual Harassment, 
Psychological Distress, and Problematic Drinking Behavior Among College Students: An Ex-
amination of Reciprocal Causal Relations, 54 J. SEX RES. 362, 364 (Mar. 16, 2016), https:// 
www.ncbi.nlm.nih.gov/pmc/articles/PMC5045312/. 

4 Martha Nussbaum, Thoughts About Sexual Assault on College Campuses, BROOKINGS 

(Oct. 21, 2021), https://www.brookings.edu/research/thoughts-about-sexual-assault-on-col-
lege-campuses/.  For reference, it is estimated that six to eight percent of males experience this 
misconduct. Id. 

5 Chris Burt, Liberty University Facing Another Claim It Mishandled Report of Sexual 
Assault, UNIV. BUS. (Apr. 28, 2022), https://universitybusiness.com/liberty-university-facing-
another-claim-it-mishandled-report-of-sexual-assault/. 

https://universitybusiness.com/liberty-university-facing
https://www.brookings.edu/research/thoughts-about-sexual-assault-on-col
www.ncbi.nlm.nih.gov/pmc/articles/PMC5045312
https://www.k12academics.com/educa
https://www2.ed.gov/about/offices/list/ocr/docs/title-ix-rights-201104.html
https://www.plannedparenthood.org/about-us/newsroom/campaigns/sexual-assault-and-harass
https://www.rainn.org/articles/sexual-harassment
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reality—exceedingly complex words: “deliberate indifference.”6  “Delib-
erate indifference” initially came into prominence in the 1999 case Davis 
v. Monroe County Board of Education.7  The Supreme Court held in Da-
vis that schools in Title IX cases are liable: 

only where they were deliberately indifferent to sexual 
harassment,8 of which they have actual knowledge, that 
is so severe, pervasive, and objectively offensive . . . to 
deprive the victims of access to the educational opportu-
nities or benefits provided by the school.9 

However, different circuits have come to define “deliberate indiffer-
ence” in different ways.  While some circuits hold that schools can be 
found liable solely based on victims potentially being vulnerable to sex-
ual misconduct, others hold that, for schools to be found liable, such 
misconduct must have already occurred.10 

This Note will advocate for a new universal solution for courts to 
use when determining deliberate indifference that focuses on balancing 
various interests.  It will start by explaining the background of Title IX 
and the legislation’s history of ambiguity.  It will then demonstrate the 
different ways in which circuits have defined “deliberate indifference” 
and explain why none of these tests are an optimal solution for nation-
wide adoption.  It will then propose a novel test, taking inspiration from 
the prominent administrative law case Mathews v. Eldridge, and explain 
how such a test would work in practice.  It will conclude by explaining 
the implications such a test would have for colleges and universities and 
pose suggestions for these institutions regarding compliance with the 
test. 

I. BACKGROUND 

Title IX of the Education Amendments of 1972 officially came into 
law on June 23, 1972.11  Title IX states that “[n]o person in the United 

6 Catharine A. MacKinnon, In Their Hands: Restoring Institutional Liability for Sexual 
Harassment in Education, 125 YALE L. J. 2038, 2040 (2016). 

7 526 U.S. 629 (1999). See also Steven M. Richard & Kacey Houston Walker, Sixth 
Circuit Splits in its Interpretation of Title IX Deliberate Indifference, NIXON PEABODY (Dec. 
14, 2020), https://www.nixonpeabody.com/en/ideas/articles/2020/12/14/split-opinions-on-title-
ix-deliberate-indifference. 

8 Note that the Davis standard has been applied by courts for instances of sexual assault 
as well. See infra Part II (containing multiple examples of such application).  At times, courts 
appear to use the terms interchangeably. See infra Part II. 

9 Davis, 526 U.S. at 650. 
10 Infra Part II.A; see Greta Anderson, Supreme Court Asked to Review Title IX ‘Circuit 

Split,’ INSIDE  HIGHER  ED (July 24, 2020), https://www.insidehighered.com/quicktakes/2020/ 
07/24/supreme-court-asked-review-title-ix-’circuit-split’. 

11 Title IX Enacted, HISTORY (June 22, 2021), https://www.history.com/this-day-in-his-
tory/title-ix-enacted. 

https://www.history.com/this-day-in-his
https://www.insidehighered.com/quicktakes/2020
https://www.nixonpeabody.com/en/ideas/articles/2020/12/14/split-opinions-on-title
https://occurred.10
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States, shall, on the basis of sex, be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination under any educa-
tion program or activity receiving federal financial assistance.”12  De-
spite being considered one of the most influential pieces of legislation in 
contemporary American history,13 Title IX began as a “little-noted provi-
sion buried in omnibus education legislation.”14  While it is largely asso-
ciated with providing access to equality within sports and college 
athletics,15 the legislation also pertains to sexual harassment at colleges 
and universities.16  This became more apparent to the general public dur-
ing the Obama administration, under which the Department of Education 
Office for Civil Rights (OCR) promulgated defined rules regarding sex-
ual harassment and engaged in “hundreds” of investigations of schools 
across the country pertaining to sexual misconduct.17  The number of 
lawsuits being filed against colleges and universities for mishandling Ti-
tle IX complaints has at the same time sharply increased over the last 
decade.18  Some of these lawsuits have involved shockingly high costs 
for schools—for instance, in 2017 the University of Southern California 
paid out a settlement of over $1.1 billion dollars (spread across 710 com-
plainant-victims) after it was found to have failed to properly investigate 
complaints against a faculty member for various forms of sexual 
harassment.19 

12 20 U.S.C. § 1681. Note that “any education program or activity receiving federal fi-
nancial assistance” encompasses virtually all institutions of higher education, including private 
institutions, because those schools receive federal funding for financial aid purposes.  Naomi 
Shatz, Beyond Sports and Sex Part 4: When Does Title IX Apply to Religious Schools?, BOS. 
LAW. BLOG (Mar. 7, 2018), https://www.bostonlawyerblog.com/beyond-sports-sex-part-4-ti-
tle-ix-apply-religious-schools/. While some schools have taken steps to ensure they receive no 
federal funding for Title IX purposes—including preventing students from taking out federal 
loans or arguing for a religious exemption to the requirements—these cases appear to be un-
common. See id. 

13 See Peg Pennepacker, 50th Anniversary of Title IX Coming in June of 2022, NAT’L 

FED’N STATE HIGH SCHS. (Sept. 8, 2021), https://nfhs.org/articles/50th-anniversary-of-title-ix-
coming-in-june-of-2022/. 

14 R. Shep Melnick, The Strange Evolution of Title IX, NAT’L AFFAIRS (Summer 2018), 
https://www.nationalaffairs.com/publications/detail/the-strange-evolution-of-title-ix. 

15 The History, Uses, and Abuses of Title IX, AM. ASS’N OF UNIV. PROFESSORS 71 (June 
2016), https://www.aaup.org/file/TitleIXreport.pdf. 

16 Id.  Interestingly, the language of Title IX listed above specifically says nothing about 
either sexual harassment or sports. Id.; see 20 U.S.C. § 1681. 

17 Menlick, supra note 14. 
18 James A. Johnson & Julie A. Gafkay, Title IX’s ‘Deliberate Indifference’ Hurdle, 

N.Y. STATE BAR ASS’N (Mar. 28, 2022), https://nysba.org/title-ixs-deliberate-indifference-hur-
dle/#_edn28; Jeremy Bauer-Wolf, Title IX Lawsuits Have Skyrocketed in Recent Years, Analy-
sis Shows, HIGHER  ED  DIVE (Jan. 6, 2020), https://www.highereddive.com/news/title-ix-
lawsuits-have-skyrocketed-in-recent-years-analysis-shows/569881/. 

19 Alexandra Kelley, USC to Pay Staggering $1.1B for Sexual Abuse Claims by Hun-
dreds of Women, THE  HILL (Mar. 26, 2021), https://thehill.com/changing-america/respect/ 
equality/545097-usc-to-pay-staggering-11-billion-for-sexual-abuse-claims-by/. 

https://thehill.com/changing-america/respect
https://www.highereddive.com/news/title-ix
https://nysba.org/title-ixs-deliberate-indifference-hur
https://www.aaup.org/file/TitleIXreport.pdf
https://www.nationalaffairs.com/publications/detail/the-strange-evolution-of-title-ix
https://nfhs.org/articles/50th-anniversary-of-title-ix
https://www.bostonlawyerblog.com/beyond-sports-sex-part-4-ti
https://harassment.19
https://decade.18
https://misconduct.17
https://universities.16
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Title IX’s history has been fraught with controversy and ambiguity. 
For instance, Congress failed to specifically establish the concrete effects 
of the legislation on colleges and universities until the 1980s.20  This led 
to general confusion regarding which programs and entities were covered 
by Title IX—complicated further by a series of controversial judicial rul-
ings—until Congress provided further guidance.21  More recently, con-
troversy has developed regarding the relationship between Title IX and 
sexual harassment.  The actions of the Obama administration received 
criticism from “conservatives. . . . [c]ivil libertarians, bar associations, 
groups representing professors and many legal scholars . . . for threaten-
ing both due process and freedom of speech.”22  After the inauguration 
of President Donald Trump in 2017, the incoming presidential adminis-
tration began taking steps to roll back many of these initiatives (although 
the impact of these steps is yet to be fully realized at the time of writing, 
even after Trump has left office).23  Reports emerging in early 2022 that 
the Biden administration is planning to yet again reverse the Trump-era 
changes have only further complicated things.24 

In part due to this ambiguous history, Davis, in 1999, was the first 
peer-on-peer sexual harassment case granted certiorari by the Supreme 
Court in the history of Title IX—being decided almost thirty years after 
the law’s inception.25  The case came in response to a series of incidents 
of sexual harassment exhibited by a fifth-grade boy against a fifth-grade 
girl in a Georgia elementary school.26  After the boy’s harassment esca-
lated to the point where he ended up pleading guilty in court for battery, 
the mother of the victim sued the school for failing to respond properly 
after the incidents had been consistently reported.27  All the school had 
done in response to these reports was vaguely threaten the harasser and 
allow the victim to move seats.28 

In a 5-4 decision, the Supreme Court—in an opinion written by Jus-
tice Sandra Day O’Connor—held that schools could face Title IX liabil-

20 Paul M. Anderson, Title IX at Forty: An Introduction and Historical Review of Forty 
Legal Developments that Shaped Gender Equity Law, 22 MARQ. SPORTS L. REV. 325, 325. 

21 Id. at 328. For a comprehensive explanation of this confusion and the case law con-
tributing to it, see Shatz, supra note 12. 

22 Melnick, supra note 14. 
23 Id. 
24 Margaret Attridge et al, Biden Administration Preps New Rules Covering Sexual Mis-

conduct, CAP. NEWS SERV. (Mar. 3, 2022), https://cnsmaryland.org/2022/03/03/biden-adminis-
tration-preps-new-rules-covering-sexual-misconduct-at-schools-colleges/. 

25 Michele Goodwin, Sex, Theory & Practice: Reconciling Davis v. Monroe & The 
Harms Caused by Children, 51 DEPAUL L. REV. 805, 806 (2002). 

26 Davis v. Monroe Cnty. Bd. of Educ., 74 F.3d 1186, 1188-89 (11th Cir. 1996), rev ‘d, 
120 F.3d 1390 (11th Cir. 1997), rev ‘d and remanded, 526 U.S. 629 (1999). 

27 Davis, 74 F.3d at 1189. 
28 Id. 

https://cnsmaryland.org/2022/03/03/biden-adminis
https://seats.28
https://reported.27
https://school.26
https://inception.25
https://things.24
https://office).23
https://guidance.21
https://1980s.20


\\jciprod01\productn\C\CJP\32-2\CJP203.txt unknown Seq: 6 17-NOV-23 13:00

310 CORNELL JOURNAL OF LAW AND PUBLIC POLICY [Vol. 32:305 

ity for a peer sexual harassment case.29  The case was particularly 
notable in this regard—previously, while schools had faced liability for 
teacher-student or staff-student sexual misconduct, peer-on-peer miscon-
duct traditionally did not put schools in any real danger of institutional 
liability.30  As noted earlier, the Court stated that schools can be liable in 
situations where they were deliberately indifferent to sexual harassment, 
had actual knowledge of the harassment, and the harassment was so se-
vere as to deprive the victim of educational opportunities.31  The Court 
reasoned in its decision that institutions that exhibit deliberate indiffer-
ence “violate[ ] the intent and spirit of Title IX” by subjecting a student 
to discrimination.32 Davis was widely considered to be one of the most 
significant education-related court rulings of its time, and the decision 
was celebrated as one that would have massive effects for schools.33 

Nonetheless, Davis sets a high bar for what makes a school liable,34 and 
it has been criticized over the years for setting too stringent of a stan-
dard.35  Most significantly, however, the Davis opinion caused conflict-
ing views over what exactly constituted deliberate indifference in the 
first place.  Over the ensuing years, different circuits have come to vastly 
different conclusions, with each to have ruled on this issue falling into 
one of what this Note outlines as three general categories.36 

29 Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 629 (1999). 
30 Goodwin, supra note 25 at 806. 
31 Davis, 526 U.S. at 650. 
32 Id. at 807. 
33 See Lindsay Havern, Davis v. Monroe County Board of Education: Setting a Stringent 

Standard of Proof for School Liability in Peer Sexual Harassment Under Title IX-Demanding 
Responsible Proactive Protection, 28 PEPP. L. REV. 195, 214-218 (discussing the immediate 
and long-term implications of Davis on schools at the time of the decision); see also Verna 
Williams, A New Harassment Ruling: Implications for Colleges, THE  CHRON. OF  HIGHER 

EDUC. (June 18, 1999), https://www.chronicle.com/article/a-new-harassment-ruling-implica 
tions-for-colleges/ (stating that the case was a “wake-up call” for colleges and universities 
regarding how they handle complaints of peer-on-peer sexual harassment). 

34 Joan Biskupic, Schools Liable for Harassment, WASH. POST (May 25, 1999), https:// 
www.washingtonpost.com/wp-srv/national/longterm/supcourt/stories/court052599.htm (noting 
that  the standard established in Davis is “a much higher standard than what adult workers 
claiming sex harassment face in lawsuits against their employers”). 

35 Goodwin, supra note 25 at 807 n.15 (2002); see also Fatima Goss Graves, Restoring 
Effective Protections for Students Against Sexual Harassment in Schools: Moving Beyond the 
Gebser and Davis Standards 2, NAT’L WOMEN’S L. CTR. (2015), https://nwlc.org/wp-content/ 
uploads/2015/08/ACS-Article-Moving-Beyond-Gebser-and-Davis-Final.pdf (citing this stan-
dard as “rais[ing] the bar, in perverse and unacceptable ways, for bringing private lawsuits for 
damages under Title IX”). 

36 Infra Part II.A-II.C. 

https://nwlc.org/wp-content
www.washingtonpost.com/wp-srv/national/longterm/supcourt/stories/court052599.htm
https://www.chronicle.com/article/a-new-harassment-ruling-implica
https://categories.36
https://schools.33
https://discrimination.32
https://opportunities.31
https://liability.30
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II. ANALYSIS 

A. “Actual Cause” Circuits 

1. Sixth Circuit 

In 2020, the Sixth Circuit held in Foster v. Board of Regents of 
University of Michigan that the University of Michigan was not deliber-
ately indifferent despite “inadequate and ineffective action” taken by the 
institution in response to learning of incidences of sexual harassment and 
assault.37 Foster involved a complainant-victim who attended a univer-
sity-sponsored MBA program located in Los Angeles, California.38 

While a student there, she received a series of unwanted physical con-
tacts—including having her butt grabbed, being kissed without her con-
sent, and being forced onto a bed—by a classmate.39  While the plaintiff 
reported the incidents and the school responded by placing certain limita-
tions on the respondent, the respondent was still allowed to attend class 
with the complainant-victim, who duly argued that the accommodations 
were not enough.40  Furthermore, the school became aware—both from 
the plaintiff as well as the respondent—that the latter was not following 
the requirements of their no-contact order, but it did not take any action, 
and harassment against the complainant-victim continued.41 

Despite all of this, the court affirmed the district court’s determina-
tion that the University of Michigan acted “promptly, compassionately, 
and effectively”42 to the needs and requests of the complainant-victim.43 

The court reasoned that Davis establishes a high bar for imposing Title 
IX liability on schools for deliberate indifference and that doing so helps 
schools “hold the thin line between immediately protecting [the com-
plainant-victim] and denying the harasser process before expelling 
him.”44  The court remained divided, however, with the dissent accusing 
the majority of utilizing a “good faith” standard for deliberate indiffer-

37 Johnson & Gafkay, supra note 18 (citing Foster v. Bd. Of Regents, 982 F. 3d 960 (6th 
Cir. 2020)). 

38 Foster, 982 F.3d at 962. 
39 Id. at 972. 
40 Id. at 973-74. 
41 Id. at 976. 
42 Foster v. Bd. of Regents of Univ. of Mich., 952 F.3d 765 (6th Cir. 2020).  Interest-

ingly, the Sixth Circuit Court initially determined that whether the University of Michigan 
acted with deliberate indifference was a genuine issue of material fact. It later went back on 
this upon a rehearing en banc, further signaling the division surrounding this issue.  Luke 
Burton, Is Title IX’s Deliberate-Indifference Standard a Question of Law for the Court to 
Decide? Yes—At Least “In an Appropriate Case,” Says the En Banc Sixth Circuit, NAT’L L. 
REV. (Dec. 15, 2020), https://www.natlawreview.com/article/title-ix-s-deliberate-indifference-
standard-question-law-court-to-decide-yes-least. 

43 Foster, 982 F.3d at 979. 
44 Id at 969. 

https://www.natlawreview.com/article/title-ix-s-deliberate-indifference
https://complainant-victim.43
https://continued.41
https://enough.40
https://classmate.39
https://California.38
https://assault.37
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ence despite Davis calling for a “clearly unreasonable in light of the 
known circumstances” test.45 

While controversial, the Sixth Circuit’s ruling in Foster is, at the 
very least, consistent with past precedent (albeit seemingly only some of 
it).46  In a case decided the previous year involving four Michigan State 
students who sued their school for inadequately responding to their com-
plaints after consistently running into their assaulters, the court found 
that no deliberate indifference had occurred because the misconduct was 
deemed not significant enough in the first place and because no addi-
tional harassment had occurred.47  However, more importantly, the court 
established that such indifference, even if it exists, must have directly led 
to future instances of harassment, stating that: 

[t]he plaintiff must plead, and ultimately prove, an inci-
dent of actionable sexual harassment, the school’s actual 
knowledge of it, some further incident of actionable sex-
ual harassment, that the further actionable harassment 
would not have happened but for the objective unreason-
ableness (deliberate indifference) of the school’s re-
sponse, and that the Title IX injury is attributable to the 
post-actual-knowledge further harassment.48 

This essentially means that unless a school exhibited deliberate in-
difference to a complainant’s experience of sexual misconduct and that 
indifference directly led to further misconduct, it will generally not be 
found liable for such indifference, even if it took place. 

At the same time, however, lower courts have issued still-valid rul-
ings that suggest otherwise.  In C.R. v. Novi Community School District, 
a 2017 case involving sexual harassment involving 12 and 13-year-old 
children at school in which the school attempted to place the students in 
the same classroom again, the Eastern District of Michigan found that a 
school could be found liable if its deliberate indifference (in this case, 
not keeping the parties separated in the classroom) left students more 
vulnerable to future abuse.49  When coupled with the dissent in Foster, 
which was itself decided only after a rehearing,50 this case suggests fur-
ther division within the Sixth Circuit regarding this issue. 

45 Burton, supra note 42. 
46 Supra note 43. 
47 Kollaritsch v. Michigan State Univ. Bd of Trustees, 944 F 3d 613 (6th Cir. 2019). 
48 Id. at 623-24 (emphasis added). 
49 C.R. v. Novi Cmty. Sch. Dist., 2017 U.S. Dist. LEXIS 18394 (E.D. Mich. 2017). Like 

Davis, while this case involved a K-12 school district and not a college or university, Title IX 
does not differentiate between the requirements it imposes on the two types of schools. See 20 
U.S.C. § 1681. 

50 Burton, supra note 42. 

https://abuse.49
https://harassment.48
https://occurred.47
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2. Eighth Circuit 

The Eighth Circuit made a similar determination to the Sixth Circuit 
in 2017, concluding in K.T. v. Culver-Stockton College that for a school 
to have been deliberately indifferent, there must have been a “causal 
nexus between the school’s inaction and the student experiencing sexual 
harassment.”51  The complainant-victim in this case—a woman’s soccer 
recruit visiting the school as part of its athletic recruitment process— 
argued that Culver-Stockton College was indifferent by failing to provide 
her with any resources after she was sexually assaulted at a fraternity 
party during her visit.52  The court reasoned that, because this inaction 
did not perpetuate further sexual misconduct (even if it did contribute to 
emotional trauma), this inaction on the institution’s part cannot constitute 
deliberate indifference.53 

3. Ninth Circuit 

The Ninth Circuit has also emphasized the need for direct causation. 
In 2000, the court held in Reese v. Jefferson School District. No. 14J, as 
part of a broader test to determine school liability, that schools “cannot 
be liable for deliberate indifference unless such indifference subject[ed] 
its students to harassment.”54  The court elaborated on this twenty years 
later, establishing four requirements that must be met for a pre-assault 
claim based on deliberate indifference to survive a motion to dismiss: 

(1) a school maintained a policy of deliberate indiffer-
ence to reports of sexual misconduct, (2) which created a 
heightened risk of sexual harassment that was known or 
obvious (3) in a context subject to the school’s control, 
and (4) as a result, “the plaintiff. . .suffered harassment 
that [was] so severe, pervasive, and objectively offensive 
that it can be said to have deprived the plaintiff of access 
to the educational opportunities or benefits provided by 
the school.”55 

51 Wamer v. Univ. of Toledo, 27 F.4th 461, 467 (6th Cir. 2022), citing K.T. v. Culver-
Stockton Coll., 865 F.3d 1054, 1058 (8th Cir. 2017) (internal quotations omitted). 

52 K.T. v. Culver-Stockton Coll., 865 F.3d 1054, 1056 (8th Cir. 2017). 
53 Id. at 1058; see also Shrum ex rel. Kelly v. Kluck, 249 F.3d 773, 782 (8th Cir. 2001) 

(“[D]eliberate indifference must either directly cause the abuse to occur or make students vul-
nerable to such abuse”). 

54 208 F.3d 736, 739. 
55 Karasek v. Regents of Univ. of Calif., 956 F.3d 1093, 1112 (9th Cir. 2020) (emphasis 

added).  While the Court appears to suggest that direct causation is not required, and even cites 
the Tenth Circuit as inspiration for this test, it creates such a high standard of establishing 
deliberate indifference that its essentially still requires a direct causal relationship between the 
institution’s actions and further harassment. Id. 

https://indifference.53
https://visit.52
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B. “Increased Likelihood” Circuits 

Some circuits, however, have taken a vastly different approach to 
interpreting Davis.  The First, Tenth, and Eleventh Circuits all consider 
the case’s ruling to imply that a school’s deliberate indifference made 
future harassment more likely and not that it directly caused any further 
misconduct.56 

1. First Circuit 

One of the earlier Circuits to take a defined stance on this issue, the 
First Circuit in 2007 addressed its interpretation of deliberate indiffer-
ence in Fitzgerald v. Barnstable School Committee.57 In Fitzgerald, 
which involved a series of instances of sexual harassment on a school 
bus in 2001, the court stated that one single instance of “peer-on-peer” 
harassment could potentially lead to Title IX liability for a school if the 
harassment was sufficiently pervasive and the school’s response was so 
unreasonable as to essentially deprive access to an educational program 
or activity.58  Such an interpretation would open the doors for colleges 
and universities to face Title IX liability should their procedures be inad-
equate, even if they do not cause further harassment.  The focus is in-
stead on whether the institution’s actions make the complainant more 
vulnerable to such harassment or more likely to experience it again in the 
future.59 

2. Tenth Circuit 

The Tenth Circuit has held that if a school’s indifference to reports 
of sexual misconduct cause victims of such assault to become more vul-
nerable to harassment in the future, then it can be liable—even if it is not 
a but-for cause of that misconduct.60  In Farmer v. Kansas State Univer-
sity, a case decided in 2019, the complainant-victims in various sexual 
assault cases alleged that the university requiring them to continue to 
attend school with their assaulters (who were also students at the same 
university) constituted deliberate indifference.61  The court noted that do-
ing so had the potential to “embolden” the assaulters and that the com-
plainants found themselves unable to participate in various educational 
programs and opportunities out of fear of running into their assaulters.62 

56 Johnson & Gafkay, supra note 18, citing Wamer, 27 F.4th at 469. 
57 Fitzgerald v. Barnstable Sch. Comm., 504 F.3d 165, 172-73 (1st Cir. 2007), rev’d on 

other grounds, 555 U.S. 246 (2009). 
58 Id. 
59 Farmer v. Kan. State Univ., 918 F.3d 1094, 1103 (10th Cir. 2019) (citing Fitzgerald, 

504 F.3d at 172). 
60 See id. at 1103–05. 
61 Id. at 1097. 
62 Id. at 1098. 

https://assaulters.62
https://indifference.61
https://misconduct.60
https://future.59
https://activity.58
https://Committee.57
https://misconduct.56
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3. Eleventh Circuit 

In 2007, the same year that the First Circuit decided Fitzgerald, the 
Eleventh Circuit also determined that a school’s deliberate indifference 
need not directly lead to further harassment to invoke Title IX liability. 
In Williams v. Board of Regents of University System of Georgia., the 
court found that a victim of peer-on-peer sexual assault could make a 
claim for deliberate indifference despite having withdrawn from the uni-
versity.63  The court reasoned that, because the university in the case 
failed to properly respond to the misconduct, the student’s subsequent 
withdrawal represented a failure on behalf of the university in providing 
her the educational opportunity that comes with attendance.64 

C. “Reasonable Calculation” 

1. Second Circuit (Title VII) 

A third approach—evaluating an institution’s deliberate indiffer-
ence based on the reasonableness of the institution’s response to an inci-
dent of misconduct—has also been used on occasion by courts. In the 
Second Circuit, even if an institution responds to an occurrence of sexual 
assault or harassment, if the response involves efforts that are not reason-
ably calculated to end the misconduct, then it is considered to have ex-
hibited deliberate indifference.65  While Zeno involved Title VII66 and 
not Title IX, the court still interpreted the language of Davis (which, as 
previously discussed, is a Title IX-focused case) regarding deliberate in-
difference and used it to determine institutional liability regarding an in-
stance of race-based (as opposed to gender-based) harassment.67  While 
the Second Circuit does not appear to have ruled on deliberate indiffer-
ence specifically in the context of Title IX, the adoption of the standard 
by the Fourth Circuit and the structural similarities between the two 
pieces of legislation suggests that the test would be used in Title IX situ-
ations as well.68 

63 477 F.3d 1282, 1297-98 (11th Cir. 2007). 
64 Id. 
65 Zeno v. Pine Plains Cent. Sch. Dist., 702 F.3d 655, 669 (2d Cir. 2012). 
66 Title VII prohibits discrimination on the basis of race in any federally funded program. 

Civil Rights Act of 1964 § 703, 42 U.S.C. § 2000e-2 (1994). 
67 Feminist Majority Found. v. Hurley, 911 F.3d 674, 714 (4th Cir. 2018) (citing Zeno, 

702 F.3d at 668). 
68 See id.; infra Part II.C.2. 

https://harassment.67
https://indifference.65
https://attendance.64
https://versity.63
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2. Fourth Circuit 

The Fourth Circuit has also adopted this approach for Title IX 
cases.69  In other words, it requires that a school engage in efforts that are 
“reasonably calculated” to end any misconduct that occurred to avoid 
Title IX liability.70  For example, in Feminist Majority Foundation v. 
Hurley, the court found a university liable for Title IX for its response to 
students facing harassment through a university-operated social media 
platform.71  Citing the Second Circuit’s interpretation in Zeno and apply-
ing it to Title IX, the court reasoned that the school’s efforts to stop the 
harassment—which included listening circles,72 a general email to the 
student body, and on one single instance sending a police officer to be 
with a victim who felt unsafe—were not reasonably calculated to end the 
harassment.73 

D. Deliberate Indifference: A Universal Solution 

This inconsistency between circuits causes confusion and complexi-
ties for institutions of higher education while also creating uncertainty 
for student-victims of sexual misconduct in terms of the remedies availa-
ble to them.  For the benefit of students and schools alike, a universal 
standard of “deliberate indifference” to establish institutional liability 
should be established.  Furthermore, each aforementioned approach suf-
fers from key issues that cast doubt on their efficacy as a nationwide 
solution.  If read word-for-word, the “direct cause” test permits colleges 
and institutions to provide minimal supportive measures for victims.  The 
psychological effects of sexual harassment can be immense,74 and simply 
allowing schools to do the bare minimum in terms of supportive mea-
sures for students may put the health and well-being of those students at 
serious risk.  The “increased likelihood” test seems likely to prevent this, 
but it also presents its own issues.  A counterfactual is statistically im-
possible to prove, which would make it difficult to prove that an institu-

69 James A. Johnson & Julie A. Gafkay, Title IX’s ‘Deliberate Indifference’ Hurdle, 
N.Y. STATE BAR ASS’N (Mar. 28, 2022), https://nysba.org/title-ixs-deliberate-indifference-hur-
dle/#_edn28, citing Feminist Majority Found., 911 F. 3d at  674. 

70 Feminist Majority Found., 911 F.3d at 689. 
71 See id. at 680. 
72 Listening circles are a form of restorative justice with roots in indigenous cultures. 

Listening Circles, THE  CO-INTELLIGENCE  INST. (2008), https://co-intelligence.org/P-listen-
ingcircles.html.  They consist of people sitting in a circle with some sort of object (such as a 
stick) that one must have possession of to speak. Id. The goal of these circles is to allow 
people to better understand each other’s experiences and provide a space to share one’s exper-
iences. Id. 

73 Feminist Majority Found., 911 F.3d at 690-91. 
74 Wolff, Rospenda, &  Colaneri, supra note 3 (noting the likelihood that sexual harass-

ment negatively impacts the “professional, persona, and educational functioning” of college-
aged victims). 

https://co-intelligence.org/P-listen
https://nysba.org/title-ixs-deliberate-indifference-hur
https://harassment.73
https://platform.71
https://liability.70
https://cases.69
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tional action made future instances of misconduct more or less likely to 
occur.75  The third test, also known as the “reasonable calculation” test, 
is perhaps the most viable of the three, but it invokes similar problems to 
the original Davis conundrum—what defines a “reasonable calculation”? 
What factors should a court consider when making such a determination? 
Facially, at least, there seem to be no established answers (even if courts 
have implied different points of consideration).76  Nonetheless, a failure 
to make those points of consideration uniform could simply pave the way 
for a further circuit split. 

1. An Unlikely Source of Inspiration: Mathews v. Eldridge 

The test proposed in this Note takes inspiration from the well-
known Supreme Court case Mathews v. Eldridge.  A staple case for 
many administrative law courses, Mathews involved the Social Security 
Administration (SSA) terminating disability benefits it had previously 
been providing to the plaintiff.77  The plaintiff argued that, because the 
termination occurred without a hearing, the SSA violated his due process 
rights.78  The Supreme Court ruled in favor of the SSA, but more rele-
vant to this Note is the method by which it did so.  The Court established 
a now-famous balancing test to determine what due process rights El-
dridge had at stake.79  The test weighed three major factors: on one side, 
the interests of the claimant in maintaining the property and the risk of 
erroneous deprivation (and the value any additional procedural safe-
guards would have in preventing such risk); and on the other side the 
interests of the state—in other words, the administrative burden that such 
procedural safeguards may have imposed on the state.80 

2. Creating a New Standard 

While it may be true that procedural due process in administrative 
law cases is a different issue than school liability in Title IX cases, upon 
further analysis, they involve similar points of consideration that lend 

75 David K. Lewis, COUNTERFACTUALS, in ENCYCLOPEDIA OF SOCIAL SCIENCE RESEARCH 

(Sage Publications, 1973), http://www-personal.umd.umich.edu/~delittle/Encyclope-
dia%20entries/Counterfactual.htm.  Counterfactuals are arguments or assertions that consider 
what a result would have been had events happened in a different way than they actually did. 
Id. In cases considering deliberate indifference under this test, the counterfactuals would be 
any determination about whether further harassment would have not occurred (or been less 
likely to have occurred) had the institution in question responded to the initial harassment in a 
different manner. See generally Daniel H Cohen, The Problem of Counterfactuals, 29 NOTRE 

DAME J. OF FORMAL LOGIC 91 (1998) (describing this problem in a theoretical manner). 
76 Supra Part II.A-II.C. 
77 424 U.S. 319 (1976). 
78 Id. at 324-25. 
79 Id. at 334-35. 
80 Id. 

http://www-personal.umd.umich.edu/~delittle/Encyclope
https://state.80
https://stake.79
https://rights.78
https://plaintiff.77
https://consideration).76
https://occur.75
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themselves well to the creation of a new analogous standard for the lat-
ter.  For instance, while a complainant’s property interest may not be at 
stake, the complainant inevitably does have an interest in being able to 
properly enjoy their educational experience.81  For the purposes of this 
test, such enjoyment includes, among other things, feeling comfortable 
attending classes and feeling safe around campus.  The other two factors 
from Mathews align somewhat easily with those relevant to Title IX in-
stitutional liability cases.  The risk of erroneous deprivation from Ma-
thews naturally translates in these cases to the risk of further sexual 
misconduct against the student (or, potentially, against students at the 
school in general), while the value of additional procedural safeguards 
translates to the effects that the school’s actions had on preventing the 
misconduct (whether that effect is positive or negative).82  While this is 
in effect the increased likelihood test, it overcomes the fact that it is 
impossible to determine with certainty the direct effects of a school’s 
actions with the idea that, to remain consistent with Davis, deliberate 
indifference has to somehow be determined retroactively in these 
cases—and because of the consideration of other factors it involves less 
reliance on one hypothetical determination.  While additional misconduct 
need not have occurred, should the institution have acted in a way that 
should have been expected to limit the possibility of the harm from oc-
curring, the balancing should account for this.  The state’s interest com-
ponent would essentially remain unchanged in this context—while, in an 
ideal world, colleges and universities would be able to (and, thus, be 
expected to) implement infinite measures and investigative procedures to 
prevent further harassment from occurring, doing so would incur heavy 
administrative costs that would likely be impossible for schools, espe-
cially those with smaller budgets, to afford. 

In summation, this proposed balancing test involves courts weigh-
ing three factors when determining if a school exhibited deliberate indif-
ference in sexual harassment cases: the effects of the institution’s 
response on the complainant, the response that was taken and the effects 
that those steps had on the likelihood of future misconduct, and the bur-
den additional actions would have had on the institution.  Should the in-
terests of the complainant-victim, along with the risk of further 
harassment after accounting for the institutional response, be found to 
outweigh the interests of the institution, then the school would be consid-
ered to have been deliberately indifferent. If not, then it would not be. 

81 See Davis v. Monroe Cnty. Bd. of Ed., 526 U.S. 629, 650 (1999) (acknowledging the 
potential for institutional Title IX liability when a student’s access to educational programs 
and benefits are affected). 

82 See Matthews, 424 U.S. 319. 

https://negative).82
https://experience.81
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In the interest of clarity, consider this hypothetical situation: Student 
R sexually harasses Student C.  Both students attend University.  Student 
C files a report against Student R and, while Student R admits to the 
offense, University fails to provide any supportive measures to Student 
C, such as a no-contact order (NCO) or preventing the two students from 
having classes together.  Nor does it impose any sanctions on Student R. 
Student R harasses student C again after a class they have together. 

While a bit of an extreme case, this demonstrates how the balancing 
would work.  Here, the interests of Student C seem rather high.  Not only 
have they been harassed again, but having to continue to see Student R 
regularly at class and having no way to keep Student R away from them 
likely affects their ability to engage in the academic programs provided 
by University.  Here, the school did nothing, and the risk of further har-
assment in this situation appears to have been high given the lack of 
action taken (it clearly must have been greater than zero, given that a 
harassment in fact occurred).  On the other side of the balance would be 
the burden that imposing further measures or sanctions would have had 
on the school.  This balancing seems straightforward—it is unlikely that 
University could have any real interest that outweighs the high interest of 
Student C (it certainly does not require too much time or manpower to 
support Student C and provide them with an NCO, for instance) and the 
(probably) high risk that existed for further harassment given their inac-
tion.  Here, University would be determined to have acted with deliberate 
indifference.  The test would work the same way for cases of sexual as-
sault or any other form of sexual misconduct. 

3. Application 

This proposed test would feature a couple of further nuances as 
well.  For example, such balancing would be done in a manner that is 
most favorable to the complainant (in the same way that courts interpret 
evidence in the way that most favors the accused).  While courts have 
acknowledged fears of respondent-harassers filing erroneous outcome 
claims,83 the Supreme Court84 (and, subsequently, the Department of 
Justice)85 has clearly indicated that Title IX has two specific objec-
tives—preventing federal support for discriminatory practices and pro-
tecting citizens from discrimination.  Title IX is first and foremost 
focused on protecting those at risk of discrimination—not institutions or 

83 Klocke v. Univ of Tex. at Arlington, 938 F.3d 204, 210 (5th Cir. 2019).  Notably, the 
Fifth Circuit (which ruled on this case) is one of the few circuits that does not appear to have 
an established position on this issue. Supra Part II.A-II.C. 

84 Cannon v. Univ. of Chicago, 441 U.S. 677, 704 (1979). 
85 Title IX, DEP’T OF  JUSTICE, https://www.justice.gov/crt/title-ix (last visited May 3, 

2022), citing Cannon, 441 U.S. at 704. 

https://www.justice.gov/crt/title-ix
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even alleged discriminators.86  While those interests are relevant, they 
come secondarily, and the interests of the complainant-victim must come 
first.  Additionally, at this point in any hypothetical case, the harassment 
has generally already been determined (whether it be by the institution 
itself or a court) to have occurred—whether the school is then found 
liable as well has no real bearing on the status of the respondent-harasser. 
Applying this to the example above, the court would consider these fac-
tors in the way that most favors the interests of Student C. Should a court 
find that the three factors balance evenly, the interests of Student C 
would tip the scale in their favor.  Note that this is not contingent on the 
second harassment having occurred—it certainly hurts University’s posi-
tion, but if Student C was being negatively affected enough by the en-
counter and subsequent interactions with Student R and the court 
determines that the risk of further harassment at the time of the suit’s 
filing was high enough, Student C could still prevail. 

Furthermore, courts would be expected to make these determina-
tions on a case-by-case basis, paying special attention to the identity of 
the parties involved and the context in which the harassment occurred. 
This is a departure from Mathews;87 however, such case-by-case assess-
ment is particularly important for instances of sexual harassment due to 
the role of identity and context in the experience of complainant-vic-
tims.88  For instance, everything from someone’s race, gender, personal 
history, socioeconomic status, and cultural backgrounds, among other 
factors, affects the way that a victim processes and works through their 
harassment.89  Thus, the level of vulnerability of each complainant-vic-
tim changes based on their identity and the context in which the miscon-
duct occurred.  Again, going back to the example, this means that the 
court would consider each of these factors with an eye on identity and 
context.  Perhaps the harassment occurred at a fraternity party as opposed 
to in the classroom or at Student C’s home, which may be relevant to 
determining the best course of action in terms of the likelihood that mis-
conduct would happen again.  Perhaps Student R found themselves in a 
place of power in their dynamic with Student C due to age, gender, so-

86 This Note does not seek to argue that these interests are unimportant, rather that they 
are secondary in the eyes of Title IX to those of victims of discrimination. 

87 Terri J. Lacy, Mathews v. Eldridge: Procedural Due Process Requirements in Social 
Security Disability Benefit Terminations, 30 SW. L. J. 647, 651 (1972) (“Finding that the credi-
bility of medical evidence would be in question only in a rare number of cases, the majority 
assumed, with the petitioner, that procedural rules are designed for the general case and not the 
exception”).  The Mathews case has been criticized in the past for generalizing its methodol-
ogy for specific groups of plaintiffs. See id. at 652 (“the most valid criticism of the Court’s 
reasoning . . . arises from the majority’s reliance on generalities”). 

88 Personal Identity & Sexual Assault, UNIV. OF  CONN. https://titleix.uconn.edu/more-
information/sexual-assault/personal-identity-sexual-assault/# (last visited May 4, 2022). 

89 Id. 

https://titleix.uconn.edu/more
https://harassment.89
https://discriminators.86
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cioeconomic status, or any other relevant factor, which may mean that 
further actions would likely have been needed to be taken to prevent 
further assault.  Courts would be expected to keep this in mind when 
balancing. 

A concern that may arise with a case-by-case system is that, com-
pared to a uniform or generalist system, it requires more judicial time 
and resources (especially in the case of the “direct cause” circuits, which 
would often dismiss these claims immediately).  However, such fears are 
rooted in the assumption that the same amount of claims courts receive 
regarding schools’ deliberate indifference would remain the same should 
this test be adopted.  This would likely not be the case.  First, having a 
clearer requirement for what constitutes deliberate indifference may help 
deter frivolous claims that clearly would not pass the test (alternatively, 
schools may not contest clear situations where they plainly acted in such 
a manner).  Furthermore, colleges and universities have demonstrated 
their desire to avoid liability. For instance, after the 2011 Dear Colleague 
letter, in which the Obama administration implemented many of the 
changes discussed earlier, most affected schools quickly took action to 
meet the new standards to remain compliant with the law.90  This behav-
ior suggests that, should a test like this be implemented, schools with 
procedures and tendencies to act in ways that would be considered “de-
liberately indifferent” would likely modify those practices to meet the 
new requirement, in turn reducing the amount of litigation focused on 
this issue (and, more importantly, reducing the need for such litigation in 
the first place). 

4. Impact on Schools 

The implementation of such a test would likely change the legal 
outlook for many schools—especially those in the Sixth, Eighth, and 
Ninth Circuits—that can no longer defend their actions in these cases 
based solely on the fact that they did not incite misconduct.  These 
schools would have to work on their Title IX processes and procedures to 
ensure that they are not at risk of violating the balance, and they would 
need to do so in ways that cater to the unique identities of their students. 

Schools could take several actions to help improve their systems. 
For instance, having a webpage that adequately explains the school’s Ti-
tle IX policies and the resources available to complainants helps to en-

90 Title IX – Will Everything Old Be New Again?, FISHER PHILLIPS (June 1, 2021), https:/ 
/www.fisherphillips.com/news-insights/title-ix-will-everything-old-be-new-again.html.  A 
more recent example of this trend is also the emphasis schools placed on avoiding liability for 
coronavirus-related effects on their students during the COVID-19 pandemic. See Kery 
Murakami, Should Colleges Have Liability Protection?, INSIDE  HIGHER  ED (June 2, 2020), 
https://www.insidehighered.com/news/2020/06/03/questions-remain-over-whether-colleges-
should-be-protected-coronavirus-lawsuits. 

https://www.insidehighered.com/news/2020/06/03/questions-remain-over-whether-colleges
www.fisherphillips.com/news-insights/title-ix-will-everything-old-be-new-again.html
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sure that complainants and respondents alike can best understand their 
potential options.91  A faculty-run investigative committee from the Uni-
versity of Western Kentucky also determined a number of helpful sug-
gestions for schools to improve their Title IX practices.92  For instance, 
from a procedural standpoint, schools should review their existing poli-
cies to ensure that they address “definitions; statutory references; preven-
tion and awareness; intervention practices including intake, reporting, 
investigation, due process hearing, discipline and appeals; training for 
faculty, staff and students; and external resources.”93 

Furthermore, the same committee noted that much of Title IX web 
training for college and university employees is focused not on the inter-
ests of complainant-victims, but on the avoidance of liability and,  per-
haps somewhat ironically, recommended a shift in such focus to better 
train employees about properly supporting students.94  This would be es-
pecially beneficial for the training provided to Title IX Office employ-
ees—an emphasis on avoiding liability would seemingly encourage 
doing the bare minimum to protect the university rather than to act in the 
best interests of the complainant-victim, and seems to go against the pur-
pose of Title IX discussed earlier.95 

Schools could also help themselves comply with the proposed stan-
dard by publishing (if they are not already) yearly data on information 
such as the number of cases reported, the success rate for complainant-
victims,96 and how long cases generally lasted.97  Doing so would help 
establish what these processes actually look like for complainant-victims 
and help them have a reasonable understanding of what the process 
might look like, while also serving as a source of accountability for 
schools to take these issues seriously. 

Schools can also limit their liability by working to prevent sexual 
misconduct from occurring on their campuses in the first place.  Even if 

91 For a good example of such a site, see Policy on Prohibited Discrimination, Harass-
ment, and Related Misconduct, U.N.C. EQUAL  OPPORTUNITY AND  COMPLIANCE, https:// 
eoc.unc.edu/our-policies/ppdhrm/ (last visited May 6, 2022). 

92 Title IX Best Practices, W. K.Y UNIV., https://www.wku.edu/senate/archives/ 
archives_2016/b-4-b-iv-title-ix-best-practices.pdf (last visited May 6, 2022). 

93 Id. 
94 Id. 
95 While outside the scope of this Note, given that cases of deliberate indifference arise 

after an instance of misconduct has been deemed to have occurred, improved training and a 
shift in focus from one of liability for hearing panel members could also help to better ensure 
justice from and instill confidence in these processes. 

96 While schools cannot release information on specific sanctions for respondent-harass-
ers due to the Family Educational Rights and Privacy Act, they can release data on complain-
ant-victim success rates. 

97 What Should My School be Doing?, KNOW  YOUR  TITLE IX, https://  
www.knowyourix.org/campus-action/what-should-my-school-be-doing/ (last visited May 7, 
2022). 

www.knowyourix.org/campus-action/what-should-my-school-be-doing
https://www.wku.edu/senate/archives
https://eoc.unc.edu/our-policies/ppdhrm
https://lasted.97
https://earlier.95
https://students.94
https://practices.92
https://options.91
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schools are not responsible for every incidence of misconduct that oc-
curs, they do have immense power to help establish cultural norms to 
disincentivize these cases from happening.  School-sponsored peer edu-
cation groups such as the Culture of Respect Educators at the University 
of Virginia98 or the Title IX Peer Educator Program at Flagler University 
provide institutional training and academic credit for students to present 
on issues of gender-based violence and general sexual misconduct to stu-
dents across campus.99  Empirical data has shown how influential college 
students can be on one another, and that peer education can be an espe-
cially effective way of encouraging a variety of behaviors, including 
healthy gender norms and sexual habits.100  Getting students involved in 
these measures provides the additional benefit of limiting the burden on 
university administration in limiting sexual misconduct (although it is 
important to note that peer advisors should not be taken advantage of for 
their contributions). 

CONCLUSION 

Title IX’s history has been fraught with a lack of overall clarity. 
While each of the existing tests to determine institutional deliberate in-
difference is rooted in sensible reasoning, none of them are both effective 
enough in protecting the needs of the complainant-victim and clear 
enough to prevent arbitrariness.  The proposed balancing test meets both 
requirements and considers the interests of all parties in a way that is 
consistent with the purpose of Title IX.  The simplest steps schools could 
take to comply with this standard would be to ensure the effectiveness 
and transparency of their current Title IX accommodations and adjudica-
tory processes and engage in efforts to prevent such harassment from 
occurring in the first place. 

It is true that colleges and universities are not directly responsible 
for longstanding cultural norms that contribute to sexual misconduct in 
general (and that are outside the scope of this Note).101  However, once a 
school is aware that an instance of sexual misconduct is occurring, it is 

98 See McGregor McCance, UVA Releases Results from 2019 Survey on Sexual Assault 
and Misconduct, UVA Today (Oct. 15, 2019), https://news.virginia.edu/content/uva-releases-
results-2019-survey-sexual-assault-and-misconduct. 

99 Training and Education, FLAGLER UNIV., https://www.flagler.edu/title-ix/training-and-
education/ (last visited May 7, 2022). 

100 Matt Wawrzynski, Why Use Peer Educators ,  UNIV. OF  MIA., https:// 
doso.studentaffairs.miami.edu/_assets/pdf/alcohol-other-drug-education/whyutilizepeeredu-
cators.pdf (last visited May 6, 2022). 

101 For more on these cultural norms—and suggestions on how to change them—see 
Purna Sen, What Will it Take? Promoting Cultural Change to End Sexual Harassment, U.N. 
WOMEN (2019), https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sec-
tions/Library/Publications/2019/Discussion-paper-What-will-it-take-Promoting-cultural-
change-to-end-sexual-harassment-en.pdf. 

https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sec
https://doso.studentaffairs.miami.edu/_assets/pdf/alcohol-other-drug-education/whyutilizepeeredu
https://www.flagler.edu/title-ix/training-and
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https://campus.99
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responsible for (a) supporting the complainant-victim and (b) implement-
ing proper, good-faith measures to prevent further harassment.  Gener-
ally speaking, if a school does these two things, it should pass this test, 
barring any major oversights on its end.  Even if the institution did not 
directly cause the misconduct, these steps would help disincentivize fur-
ther sexual harm or—even better—promote a healthier sexual culture on 
campus. 

Mathews is an interesting case—it has been considered by some to 
have had an unjust outcome due to its ultimate denial of disability bene-
fits.102  Ironically enough, however, the Court’s test in Mathews could be 
the ideal solution to resolving the national ambiguity surrounding the 
meaning of a school being “deliberately indifferent” and ensuring justice 
for complainant-victims of sexual harassment. 

102 See Jerry L. Mashaw, The Supreme Court’s Due Process Calculus for Administrative 
Adjudication in Mathews v. Eldridge: Three Factors in Search of a Theory of Value, 44 U. 
CHI. L. REV. 28, 30 (1976) (labelling the decision as “unresponsive to the full range of con-
cerns embodied in the due process clause”). 
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